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I N  COOPERATION W I T H  COMMISSION ON CRIME 

ADMINISTRATIVE OFFICE DEVELOPING VICTIM/W ITNESS HANDBOOK 
The Commission On Crime, appointed Commission. "Persons who are v i c t i m s  

by Gov. Fob James l a s t  f a l l  t o  study o f  crimes f e e l  l i k e  t h e  defendant gets 
and make recommendations f o r  t he  i m -  a l l  t h e  r i g h t s  and p ro tec t i on .  We 
provement of t h e  s t a t e ' s  c r i m i n a l  j u s -  wanted t o  develop a  handbook t o  pu t  i n  
t i c e  system, has asked the  Administra- t h e i r  hands which exp la ins  j u s t i c e  
t i v e  O f f i ce  of Courts t o  a s s i s t  i n  t h e  procedures and t h e  r i g h t s  and pro tec-  
development o f  a  Vict im/Witness Hand- t i o n  a f fo rded  v i c t ims , "  he explained. 
book which i s  near ing complet ion. According t o  t h e  Commission's rec -  

" I n  meeting w i t h  c i t i z e n s  a l l  over ommendation, t he  handbook w i l l  be 
the  state--from Mobi 1 e  t o  Florence-- a v a i l a b l e  i n  t h e  o f f i c e s  of judges, 
we found t h a t  t h e  v i c t i m s  o f  crimes d i s t r i c t  a t to rneys  and law enforcement 
are t h e  people who a re  l e f t  ou t  o f  t h e  o f f i c i a l s  across t h e  s t a t e  fo r  d i s t r i -  
system," expla ined Montgomery C i r c u i t  bu t i on  t o  the  v i c t i m s  o f  cr ime and 
Judge Joseph Phelps, chairman o f  t h e  (Continued On Page 2 )  
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9 .:. TORBERT SUPPORTS L I M I T S  ON FEDERAL HABEAS CORPUS REVIEW 

.:. * Chief Just ice  C.C. Torbert J r .  t e s t i f i e d  be- : fore the U.S. Senate Judiciary Cononittee's Sub- 
*> 
9 cononittee on Courts recent ly  i n  support o f  a 
4 
.to Senate b i l l  which places some l i m i t s  on federal % court review of  habeas corpus pe t i t ions .  The 

g subcommittee was chaired by Sen. HoweZZ Hefl in 
*:* .> who agreed wi th  the chie f  jus t i ce .  "Our crim- 
9 ina l  jus t ice  system cannot be e f f e c t i v e  unless .:. 

one who v io la t e s  the  law knows t ha t  he w i l l  be * 
03 9 punished s w i f t l y  and certainly," Hefl in said i n  
9 h i s  opening remarks a t  t he  hearing. Following 
% are Chief Just ice  Torbert ' s  remarks. <* 

"I apprec ia te  t h i s  oppor tun i t y  t o  appear be- 

2* $ fore you i n  m y  capac i t y  as ch ie f  j u s t i c e  o f  Ala-  s bama's Supreme Court.  I appear i n  support of 
g Senate B i l l  653 which addresses an issue which - g has concerned me i n  recent  years-- the present 
$ over ly-broad scope and a p p l i c a t i o n  o f  f ede ra l  

habeas corpus. While t h e  w r i t  o f  habeas corpus 
* i s  one o f  t h e  g rea t  l e g a l  remedies o f  t h e  Eng l ish  ~HIEFJUL~TICETORBERT 8 (Continued Gn Page 2 )  
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witnesses i n  cr imina l  cases. The hand- 
book w i l l  g ive a basic explanation o f  the 
various ind iv idua ls  involved i n  the  crim- 
i na l  j u s t i c e  system, along w i t h  informa- 
t i o n  as t o  the expected time frame i n  
which events might occur, and a b r i e f  ex- 
amination o f  the r o l e  o f  the v ic t ims o f  
crime i n  the e n t i r e  process. 

A number o f  recornendations were made 
by the commission, many requ i r ing  l eg i s -  
l a t i v e  act ion,  intended t o  improve the 
s ta te ' s  c r imina l  j u s t i c e  system. The re-  
comendations were made f o l  1 owing publ i c  
hearings dur ing which representat ives o f  
law enforcement, the cour t  system, busi - 
ness and indust ry  as wel l  as c i t i zens  
and experts i n  the study o f  c r imina l  jus-  
t i c e  addressed the commission on various 
aspects o f  pub l ic  concern. 

The Commission on Crime i s  an 18-member 
panel composed o f  representat ives of 1 aw 
enforcement, the cour t  system, p r i va te  
enterpr ise and re la ted  agencies. Gov. 
James w i  11 present the Commission's r e -  
commendations t o  the s ta te  Leg is la ture  
when i t  convenes l a t e r  t h i s  month. Other 
recommendations made by the Commission t o  
improve the s ta te ' s  c r imina l  j u s t i c e  sys- 
ten1 are out1 ined on Page 4 o f  t h i s  issue 
o f  Court News. 

TORBERT ADDRESSES SENATE ON 

FEDERAL HABEAS CORPUS B I L L  
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system o f  jus t i ce ,  I bel ieve t h a t  the or -  
i g i na to r s  o f  the w r i t  would scarcely r e -  
cognize i t  i n  i t s  present app l ica t ion.  

"This b i l l  i s  an important piece o f  
l e g i s l a t i o n  t o  be considered by t h i s  Con- 
gress. It i s  important because federal 
habeas corpus r e f o m  i s  necessary t o  en- 
sure the i n t e g r i t y  o f  the cr imina l  j us -  
t i c e  system i n  t h i s  country. Our cr tminal  
j u s t i c e  system i s  founded on federaljsw; 
one o f  i t s  ch ie f  goals i s  f i n a l i t y  of 
judgments; and the system i s  dependent on 
publ i c respect and support. A1 1 three o f  
those essent ia l  p i l l a r s  o f  our system have 
been ser ious ly  impaired and are i n  danger 
of being destroyed by overextension o f  the 

federal w r i t  of habeas corpus. Senate 
B i l l  653, o r  l e g i s l a t i o n  l i k e  i t, i s  nec- 
essary t o  save the fundamental values o f  
our crimSnal j u s t i c e  system and t o  Safe- 
guard the i n t e g r i t y  of our j u d i c i a l  pro- 
cess. 

"Federalism i s  embodied i n  our organic 
law and i s  no less important than any o ther  
concept t h a t  the founding fa thers  wrote 
i n t o  the United States Const i tu t ion.  Our 
government i n  general and our  cr imina l  jus-  
t i c e  system i n  pa r t t cu l a r  are based on fed- 
e ra l  ism. Yet encroachment o f  federal  
courts onto the s ta te  cour t  system through 
an overly-broad app l i ca t ion  o f  the federal  
w r i t  o f  habeas corpus threatens t o  make 
federal ism a museum piece as f a r  as our 
cr imina l  j u s t i c e  system i s  concerned. 

"It i s  c lea r  t h a t  s t a te  governments 
have the p r i nc i pa l  r espons ib i l i t y  f o r  

I 

c r imina l  j u s t i c e  i n  t h i s  country. States 
perform the vast  ma jo r i t y  o f  the  work i n  
t h i s  f i e l d ,  and time and t ime again the 
United States Supreme Court has recognized 
the primacy o f  s t a te  j u r i s d i c t i o n  over 
cr imina l  'law: Yet i n  recent years tk 
federal  w r i t  o f  habeas corpus has been so 
egregiously overextended t h a t  s t a t e  cour t  

I) 
judgments have been denigrated and s ta te  
cour t  judges have become f r us t ra ted  mem- 
bers o f  the j ud i c i a r y .  

"The present s t a t e  o f  federal  habeas 
corpus law i s  such t h a t  federal  d i s t r i c t  
cour t  judges mzl federal magistrates rou- 
t i n e l y  s i t  i n  judgment o f  s t a te  cour t  de- 
c i  sions and determinations. A1 though a 
defendant i s  t r i e d  i n  s t a te  cour t  and h i s  
federal  cons t i tu t iona l  claims have been 
considered by s ta te  cour t  judges, t h a t  
defendant i s  f r ee  t o  c o l l a t e r a l l y  a t tack 
the State cour t  judgment i n  federal d i s -  
t r i c t  court.  I f a s ta te  conv ic t  can con- 
vince a federal d i s t r i c t  cour t  t o  second 
guess the s ta te  cour ts  on any o f  the myriad 
o f  cons t i t u t i ona l  issues t h a t  r ou t i ne l y  
a r i se  i n  a t yp i ca l  c r imina l  case, h l s  con- 
v i c t i o n  can be overturned. 

"Indeed, the s i t u a t i o n  can be so ex- 
treme t h a t  even a f t e r  having h i s  c la im 
thoroughly considered and re jec ted a t  
three l eve l s  of s t a t e  courts by more than @ 
a c k t e e n ~ ~ t a t e c ~ u r t  j udges ,aconv ic ted  - 
c ~ i r n l n a l  can st411 have h i s  conv ic t ion 2- 

overturned, simply because a sing1 e federal  
d i s t r i c t  c o u r t  judge disagrees w i t h  a1 1 

(Cmtimed On Page 3 )  
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of the s t a t e  court judges who have pre- 
viously ruled on the claim. Furthermore, 
when factual matters are dependent on the 
resolution of conflicting testimony, s t a t e  
courts can be and often are overruled by 
a federal magistrate whose decisions con- 
cerning the c~redib i l i ty  of witnesses usual- 
ly are not redetermined by the federal 
d i s t r i c t  court judge. On constitutional 
issues, the highest court of a s t a t e  can 
be reduced to  l i t t l e  more t h a n  a lower 
court subservient to  federal d i s t r i c t  
judges and federal magistrates. The pre- 
sent broad view of federal habeas corpus 
has as i t s  basis a mistrust of s t a t e  
courts as f a i r  and competent forums fo r  
adjudication of federal r ights .  While 
his tor ical ly there have been differences 
in procedure between s t a t e  and federal 
courts, and i t  could be claimed tha t  s t a t e  
courts were not sympathetic to  federal 
constitutional claims, there i s  a t  the 
present time no reason to  presume a lack 
of appropriate sensi t ivi ty toward consti- 
tutional rights in s t a t e  t r i a l  and appel- 
l a t e  courts. Moreover, since Ma v .  Ohio h and the general imposition of federa 
s t i tut ional  guarantees on s t a t e  court pro- 
cedure, judges a t  a l l  levels of s t a t e  jud-  
ic ial  systems deal with constitutional i s -  
sues daily.  There i s  no in t r ins ic  reason 
to think that  one judge i s  f a i r e r  or more 
competent that  another. 

"In my short tenure as chief just ice of 
the Alabama Supreme Court, I have observed 
f i r s t  hand and on a daily basis the func- 
tioning of a s t a t e  appellate system, and 
I know the caliber of the judges who serve 
in i t .  Let me t e l l  you about the back- 
ground and experience of the judges who 
decide criminal appeals in our s t a t e .  We 
have a five-member intermediate criminal 
appellate court whose judges have a total  
of 42 years experience on the bench and 
more than 125 years of combined legal ex- 
perience. Our s t a t e  Supreme Court, which 
reviews decisions of the criminal appel- 
l a t e  court, i s  a nine-member court whose 
judges have a total  of 89 years experience 
on the bench and more than 250 years of 
combined legal experience. Our s t a t e  ap- 

pel l a t e  judges are as learned i n  the law 
as our federal judges. 

"Clothinq a lawyer in federal court 
robes does not magically infuse him with 
more legal and judicial ab i l i ty .  There is 
nothing about the process of selecting 
federal court judges that  makes a man who 
i s  selected any more qualified to decide 
constitutional issues arising in a s t a t e  
criminal case t h a n  the s t a t e  appellate 
judges who have decided those issues be- 
fore him. Our s t a t e  appellate court j u d -  
ges, l i ke  those in other s t a t e s ,  are  qual- 
i f ied to  properly decide constitutional 
issues, and they are as sensitive to  fed- 
eral constitutional concerns as any of 
their  counterparts of the federal courts. 
Our s t a t e  court judges take a n  oath to  
support and defend the United States Con- 
s t i tu t ion  just as federal judges do, and 
they are as  dedicated to  that  great docu- 
ment as the i r  brothers and s i s t e r s  on the 
federal bench. 

"In sum, the destruction of federalism 
through the gross overextension of habeas 
powers in recent years i s  neither jus t i -  
fied nor wise. I t  should be remedied. 

"The second essential concept or goal 
o f  our system of criminal just ice i s  f in-  
a l i t y  of judgment, and i t  too i s  being 
seriously impaired by overextension of the 
federal writ of habeas corpus. What has 
been created over a period of years i s  a 
dual system of appeal. I t  i s  a daily oc- 
currence for  a defendant to  exhaust his 
s t a t e  appellate remedies u p  t o  and through 
cert iorar i  to  the United States Supreme 
Court, and then years a f t e r  his conviction 
to  f i l e  a petition in federal court for  a 
writ of habeas corpus, thereby beginning 
a long and circuitous climb through the 
federal court system. Presently, federal 
habeas corpus i s  almost unique i n  the 1 aw 
in that  there i s  no specific period of 
time within which a petit ion for  habeas 
corpus must be presented. As a resul t ,  
petit ions are  f i l ed  and often granted years 
and even decades a f t e r  the original convic- 
tion has been upheld in the s t a t e  appel- 
l a t e  courts.  

" I t  has become a common t ac t i c  for con- 
victed criminals to  delay a number of 
years a f t e r  the final s t a t e  court deci- 
sion affirming the i r  conviction before 
launching an attack on tha t  conviction in 

(Continued On Page 1 1 )  
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COMMISSION ON CRIME MAKES 
RECOMMENDAT I O N S  TO IMPROVE 
C R I M I N A L  J U S T I C E  SYSTEM 

The Commission on Crime, a panel ap- 
po in ted  by Gov. Fob James l a s t  f a l l  t o  
study and make recommendations f o r  i m -  
provements t o  t h e  s t a t e ' s  c r i m i n a l  j u s t i c e  
system, has prepared a package q f  recom- 
mendations w i t h  commentary which t h e  gov- 
e rnor  plans t o  present  t o  t h e  s t a t e  Legis-  
l a t u r e  du r i ng  i t s  upcoming session. 

The Comnission's recornendat ions i n -  
c lude: 

*Sect ion 15-19-1, Code o f  Alabama 1975, 
known as t h e  Youthfu l  Offender S ta tu te ,  
should be amended t o  e l i m i n a t e  t h e  cr imes 
o f  murder, mans1 aughter , robbery, k idnap- 
p ing,  assau l t  i n  t h e  1 s t  degree, assau l t  
i n  t h e  2nd degree, b u r g l a r y  i n  t h e  1 s t  
degree, bu rg la ry  i n  t h e  2nd degree, rape, 
sodomy, and t r a f f i c k i n g  i n  drugs from t h e  
ope ra t i on  o f  t he  s t a t u t e ,  Also, t h e  Com- 
miss ion  recommends t h a t  t h e  v i c t i m ,  o r  t h e  
v i c t i m ' s  immediate f am i l y ,  i f  t h e  v i c t i m  
i s  deceased, should have the  r i g h t  t o  be 
present  and heard i n  a l l  stages o f  t he  
y o u t h f u l  o f fender  proceeding. 

*A s t a t u t e  should be enacted t h a t  would 
r e q u i r e  pub1 i c  o f f i c i a l s ,  upon c o n v i c t i o n  
o f  a fe lony ,  t o  vacate t h e i r  e lec ted  o r  
appointed o f f i c e .  

*Alabama should enact some t y p e  of a 
Racketeer In f luenced and Corrupt  Organi- 
z a t i o n  Act .  

* I n t e n t i o n a l  b i d - r i g g i n g  should be a 
c lass  C f e l o n y  and v i o l a t i o n s  o f  t he  s t a t e  
compe t i t i ve  b i d  laws should be a c l a s s  C 
f e l ony .  (Both v i o l a t i o n s  a re  p resen t l y  
c l a s s  C mi sdemeanors . I  

"Sect ion 12-22-170; Code o f  A1 abama 
1975, should be amended t o  reduce from 
20 t o  10 t h e  maximum sentence a l lowed f o r  
a conv ic ted  defendant t o  be a b l e  t o  ob- 
t a i n  a bond and be re leased pending an ap- 
~ e a l  . 

"Sect ion 12-16-100, Code o f  Alabama 
1975, should be amended t o  p rov ide  t h a t  i n  
t he  s e l e c t i o n  o f  j u r i e s  i n  c r i m i n a l  cases, 
t h e  defendant i s  e n t i t l e d  t o  one s t r i k e  
f o r  each s t r i k e  accorded t h e  s t a t e ,  

*A s t a t u t e  should be enacted which 
would make i t  a c lass  C f e l o n y  t o  possess 

a "sawed-off" shotgun o r  "sawed-off"  
r i f l e .  

*Development o f  a Vict im/Witness Hand- 
book through cooperat ion w i t h  t h e  Admini- 
s t r a t i v e  O f f i c e  o f  Courts.  

*Sect ion 12-15-34, Code o f  Alabama 1975, 
p r o v i d i n g  f o r  t he  c i r c u i t  c o u r t  t o  t r ans -  
f e r  t h e  case o f  a j u v e n i l e  14 years o f  age 
o r  o l d e r  f o r  p rosecut ion  i n  t h e  a d u l t  
c i r c u i t  cou r t ,  should be amended t o  pro-  
v i d e  t h a t  once a j u v e n i l e  i s  c e r t i f i e d  t o  
be t r i e d  as an a d u l t  any subsequent v i o l a -  
t i o n s  o r  charges aga ins t  t h a t  j u v e n i l e  
would au toma t i ca l l y  be t r e a t e d  as a d u l t  
a lso .  Provided, however, t h a t  upon a 
f i n d i n g  o f  n o t  g u i l t y ,  t h e  permanent ce r -  
t i f i c a t i o n  would be s e t  as ide.  

*The Commission recommends t h a t  a new 
v e r d i c t  be es tab l i shed  i n  i n s a n i t y  cases 
t o  say t h a t  " the  defendant committed t h e  
o f f ense  w h i l e  insane" t o  rep lace  t h e  pre-  
sen t  v e r d i c t  o f  "not  g u i l t y  by reason o f  
i n s a n i t y . "  I n  a d d i t i o n ,  when a defendant 
has been t r i e d  on an offense and found 
t h a t  he committed t h e  o f fense w h i l e  insane 
and i s  subsequently housed i n  a f a c i l i t y  
o f  t h e  Alabama S ta te  Department o f  Mental 
Hea l th  f o r  t reatment ,  t h e r e  should be a 
s t a t u t e  r e q u i r i n g  j u d i c i a l  rev iew t o  de- 
t e rm i  ne whet her t he  defendant i s dangerous 
t o  h imse l f  o r  s o c i e t y  be fo re  t h a t  defen- 
dant cou ld  be re leased f rom the  Department 
o f  Mental Hea l th  f a c i l i t y .  

*Sect ion 13A-5-9, Code o f  Alabama 1975, 
should be amended t o  p rov ide  some j u d i c i a l  
d i s c r e t i o n  i n  t h e  a p p l i c a t i o n  o f  t h e  Habi-  
t u a l  Offender s t a t u t e .  

*The Commission s t r o n g l y  recommends 
t h a t  t h e  Alabama J u d i c i a l  Col lege o f f e r  
courses t o  judges as t o  a un i fo rm approach 
t o  sentencing . 

*Sect ion 22-50-22, Code o f  Alabama 
1975, should be amended t o  permi t  t h e  
s t a t e ,  a f t e r  due n o t i c e  t o  t h e  defendant 
and h i s  o r  he r  a t t o rney ,  t o  t ake  t h e  dep- 
o s i t i o n s  o f  t h e  super in tendent  and phys i -  
c i ans  o f  t he  s t a t e  mental h e a l t h  f a c i l i -  
t i e s  i n  c r i m i n a l  cases i n  which defendants 
have been committed f o r  a p r e t r i a l  mental 
eval u a t i o n  . 

*The Commi ss ion  recommends 1 e g i  s l  a t i o n  
g r a n t i n g  an appeal t o  t he  s t a t e  i n  c r im-  @ 
i n a l  cases from t h e  c i r c u i t  c o u r t  t o  t h e  L 

Court o f  Cr iminal  Appeals f rom a p r e - t r i a l  
dec is ion ,  o rde r  o r  judgment o f  t h e  t r i a l  
c o u r t  suppressing evidence p r i o r  t o  t r i a l ,  

(Continued On Page 5) 
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a l l o w i n g  mot ion t o  d ismiss an i nd i c tmen t  
o r  compla int ,  quashing an a r r e s t  o r  search 
warrant ,  suppressing a  confess ion o r  ad- 
miss ion,  o r  d i sm iss ing  a  compla int  o r  i n -  
d ic tment  on c o n s t i t u t i o n a l  grounds o r  
grounds o f  double jeopardy, i f  t h e  d i s t r i c t  
a t t o r n e y  c e r t i f i e s  t o  t h e  t r i a l  c o u r t  
t h a t  t h e  appeal i s  n o t  taken f o r  purpose 
o f  de lay,  and e i t h e r  t h a t  t h e  evidence i s  
s u b s t a n t i a l  p r o o f  o f  a  f a c t  m a t e r i a l  i n  
t he  proceeding o r  t h a t  t h e  o rde r  o r  dec i -  
s i o n  i s  f a t a l  t o  p resen ta t i on  o f  t he  
s t a t e ' s  case. 

*Sect ion 15-5-5, Code o f  Alabama 1975, 
should be amended t o  p rov ide  t h a t  search 
warrants may be executed by any s h e r i f f ,  
any Alabama s t a t e  t rooper ,  o r  any mun ic i -  
pa l  p o l i c e  o f f i c e r  w i t h i n  t h a t  o f f i c e r ' s  
j u r i s d i c t i o n .  

*The Commission recommends l e g i s l a t i o n  
mandating t h a t  t h e  S t a t e  Department o f  
Cor rec t ions  and any county o r  c i t y  main- 

@ t a i n i n g  a  penal f a c i l i t y  develop and adopt 
an a d m i n i s t r a t i v e  gr ievance procedure f o r  
p r i sone r  compla ints  t h a t  w i l l  meet t h e  
standards es tab l i shed  by t h e  C i v i l  R igh ts  
Act of 1980 t h a t  can be c e r t i f i e d  by the  
Un i ted  Sta tes  a t t o r n e y  general  as adequate 
t o  r e q u i r e  a  p r i sone r  t o  exhaust t h a t  ad- 
m i n i s t r a t i v e  remedy p r i o r  t o  f i l i n g  a  com- 
p l a i n t  i n  e i t h e r  s t a t e  o r  f ede ra l  c o u r t .  

*The pena l ty  f o r  v i o l a t i n g  Sec t ion  
13A-11-120, commercial b r i b e r y ,  should be 
a  c l a s s  C fe lony r a t h e r  than a  c l a s s  A  
misdemeanor. 

*Sect ion 15-5-8, Code o f  Alabama 1975, 
should be amended t o  a l l o w  the  execut ion 
of a  uni form search war ran t  a t  anyt ime o f  
the  dav o r  n i ~ h t .  

* sec t i on  12-16-9, Code o f  Alabama 1975, 
should be amended t o  a l l o w  a  separa t ion  o f  
t h e  j u r y  du r i ng  a  f e l o n y  noncap i ta l  case 
i n  t he  d i s c r e t i o n  of t h e  t r i a l  .iudae. 

*Sect ion 13A-10-106, Code o f - ~ l  ibama 
1975, which prov ides t h a t  an i n d i v i d u a l  
may n o t  be t r i e d  f o r  p e r j u r y  i f  the  sub- 
stance of t h a t  i n d i v i d u a l ' s  f a l s e  s t a t e -  
ment was a  den ia l  o f  g u i l t  i n  a  prev ious 
c r i m i n a l  proceeding , should be repealed. 

*The Commission recommends l e g i s l a t i o n  
t h a t  would r e q u i r e  t he  S t a t e  Department 
o f  Mental Hea l th  t o  accept and begin eva l -  
u a t i o n  o f  any c r i m i n a l  defendant w i t h i n  

30 days from reques t  by a . c i r c u i t  c o u r t  
t h a t  defendant be examined t o  determine 
s a n i t y ,  pursuant t o  Sect ion 15-16-20 and 
s e c t i o n  1 3 ~ - 3 - 1 ,  Code of  A1 abarna 1975. 

*The Commission recon~niends t h a t  se r i ous  
cons ide ra t i on  be g iven  t o  enactment o f  a  
s t a t u t e  which would make i t  a  c l a s s  C 
f e l o n y  t o  i n t e n t i o n a l  l y  t respass,  whi 1  e  
armed w i t h  a  f i r ea rm of any type, on to  t h e  
r e a l  p rope r t y  o f  another which i s  fenced 
o r  enclosed i n  a  manner designed t o  ex- 
c lude i n t r u d e r s .  

*Sect ion 13A-11-72(a), Code o f  Alabama 
1975, which p r o h i b i t s  anyone who has been 
conv ic ted  o f  a  c r ime of v i o lence  from 
being i n  possession o f  a  p i s t o l  should be 
amended t o  a l s o  p r o h i b i t  such i n d i v i d u a l s  
from having possession o f  a  shotgun o r  
r i f l e .  

*There should be enactment of a  s t a t u t e  
making i t  a c l a s s  C fe lony t o  i n t e n t i o n a l l y  
d ischarge a  f i rearm, exp los ive ,  o r  o t h e r  
weapon i n t o  any d w e l l i n g  o r  b u i l d i n g  as 
de f ined  i n  Sec t ion  13A-7-1, Code. 

*The S t a t u t e  o f  Limitat io-or v i o l a -  
t i o n s  o f  t h e  E th i cs  Act  should be extended 
from t h r e e  t o  s i x  years.  

*Sect ion 15-18-8, - Code, which g ran ts  a  
c i r c u i t  judge t h e  a u t h o r i t y  t o  suspend t h e  
sentence of  any defendant conv ic ted  o f  an 
offense and sentenced t o  10 years o r  l e s s  
by o rde r i ng  t h a t  t h e  defendant serve a  
maximum o f  one year  i n  ac tua l  confinement 
w i t h  t h e  remainder of h i s  o r  her  sentence 
t o  be served on probat ion ,  should be amend- 
ed t o  p rov ide  f o r  ac tua l  confinement o f  
up t o  f i v e  years i ns tead  of t h e  present  
one yea r  1  i m i t a t i o n .  

*Chapter Two, o r  Sect ions 20-2-1 through 
20-2-93, Code, o therw ise  known as t h e  
"A1 abama Un i fo rm Contro l  1  ed Substances Ac t "  
should be incorpora ted  i n t o  t h e  s t a t e ' s  
c r i m i n a l  code found i n  T i t l e  13A o f  t h e  
Code. 

*The p rov i s i ons  o f  Sec t ion  36-25-27(d), 
Code, e s t a b l i s h i n g  venue i n  e t h i c s  v i o l a -  
t i o n  cases should be a l t e r e d  so t h a t  t h e  
venue o f  any prosecut ion  under t h e  Alabama 
E th i cs  Law i n v o l v i n g  t h e  f i l i n g  o r  f a i l u r e  
t o  f i l e  any statement o r  d i s c l o s u r e  form 
requ i red  by t h e  a c t  s h a l l  remain i n  t h e  
county where t h e  defendant res ides ,  b u t  
venue i n  a l l  o the r  prosecut ions f o r  v i o l a -  
t i o n s  o f  t h e  Alabama E th i cs  Law s h a l l  be 
i n  t he  county where t h e  o f f ense  occurs. 

*Sect ion 15-22-36(d), Code, should be 
(Continued On Page 11) 
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ee County At torney 
dichae Z Nix was 

a p ~ o i  n ted  by Gov. 
Fob James t o  f i l l  a  
newly-created d i s -  
t r i c t  judgeship i n  
Lee County e f f e c t i v e  

The new judgeship 
was created dur ing  a  
recent  l e g i s l a t i v e  
session. Nix, a  
n a t i v e  o f  Greenvi 1  1  e  , 
prac t i ced  law i n  
Auburn. He graduated 
from Auburn Univer- 

JUDGE MICHAEL N I X  sity and U n i v -  

e r s i t y  of Alabama Law School. Whi le  a t  
Auburn, Nix p a r t i c i p a t e d  on both t h e  
basketbal l  and basebal l  teams. I n  addi -  
t i o n  t o  h i s  p r i v a t e  p rac t i ce ,  he served 
as p u b l i c  defender f o r  t h e  Auburn Muni- 
c i p a l  Court s ince  1975. 

He i s  mar r ied  t o  the  former Leigh Ward 
who i s  a  teacher i n  t he  Lee County school 
system and they have a  two-year o l d  daugh- 
t e r .  

rondal e  Muni - 
c i p a l  Judge 

and B i  r m i  ngham 
At torney Wayne 
Thorn has been 
named d i s t r i c t  
judge i n  J e f -  
ferson County. 

Thorn wi 11 
succeed t h e  l a t e  
Judge James C. 
Manning i n  t h e  
c i v i l  sec t i on  of 
d i s t r i c t  cour t .  

He assumed 
o f f i c e  t h e  f i r s t  JUDGE WAYNE THORN 

week o f  January. 
A n a t i v e  o f  Limestone County, Thorn 

attended Florence Sta te  U n i v e r s i t y  and 
received h i s  law degree from Cumberland 
School o f  Law. He began h i s  1  aw p r a c t i c e  
i n  1973 and was named municipal judge f o r  
I ronda le  i n  1980. 

Judge Manning d ied  i n  November. 

he f i r s t  baby born i n  1982 i n  F r a n k l i n  
County was T i f f a n y  Lea Scot t ,  born t o  

Anita Sco t t ,  an employee i n  the  o f f i c e  o f  
C i r c u i t  Clerk Joe Newton. T i f f any  was 
born a t  North Alabama Hosp i ta l  i n  Russel l -  
v i l l e .  

i r c u i t  Judge Sam Monk of t he  7 t h  Jud i -  
c i a l  C i r c u i t  and h i s  w i fe ,  Mary, a re  

proud parents o f  a  new baby boy, W i l  1  iam 
Gibbins Monk, born Dec. 14. 

B rewton At to rney  Broox G. Garrett i s  
JOW pres ident  o f  t he  Alabama S ta te  

Bar Associat ion f o l l o w i n g  the  death o f  
President  Harold Hughston i n  November. 
G a r r e t t  was e lec ted  v i c e  pres ident  a t  t he  
Bar ' s  annual meeting l a s t  J u l y .  

labama Supreme Court J u s t i c e  Oscar 
Adams Jr.  r e c e n t l y  re tu rned from a  

10-day t r i p  t o  Japan and Korea t o  meet 
w i t h  i n d u s t r i a l  prospects and government 
1  eaders . 

Adams, the  h ighes t  rank ing  b lack i n  
Alabama s t a t e  government, accompanied 
Gov. Fob James and Alabama Development 
O f f i c e  o f f i c i a l s  on the  industry-seeking 
t r i p  i n  December. 

Adams sa id  the  image of t h e  s t a t e  o f  
Alabama was pro jec ted  i n  a  very p o s i t i v e  
manner dur ing  the  approximately 20 confer- 
ences t h e  entourage he ld  w i t h  over 1,200 
high-ranking i n d u s t r i a l  and governmental 
1  eaders. 

"Our meetings were very  p o s i t i v e .  The 
i n d u s t r i a l i s t s  i n  Japan and Korea are i n -  
t e res ted  i n  expanding t h e i r  businesses t o  
America i n  view o f  our unemployment s i t u a -  
t i o n  and Alabama i s  a t t r a c t i v e  s ince  our  
c l ima te  i s  s i m i l a r  t o  t h a t  o f  Tokyo," 
Adams e x ~ l a i n e d .  

  dams' he1 ped answer 1  egal quest ions 
dea l ing  w i t h  t a x  and r i g h t  t o  work laws 
and served t o  c l a r i f y  concerns on  t h e  
p a r t  o f  t he  i n d u s t r i a l i s t s  as t o  race r e -  
l a t i o n s  i n  Alabama. 

Th is  was Adams' second t r i p  t o  Japan. 
"I went the re  s i x  years ago, al though I 
had never been t o  Korea. It was n i c e  t o  
r e t u r n  as a  ce leb r i t y . ' *  The Japanese and 
Koreans a r e  t o  v i s i t  Alabama i n  March. 
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o u r t  o f  Cr im ina l  
>Appeal s  Judge c 
John G. Bookout has 
announced h i s  i n -  
t e n t i o n s  t o  r e t i r e  
f rom h i s  a p p e l l a t e  
judgesh ip  e f f e c t i v e  
Feb. 1 t o  t a k e  a  
p o s i t i o n  i n  p r i v a t e  
e n t e r p r i s e .  

Judge Bookout 
has spent 22 years  
i n  s t a t e  se r v i ce ,  
i n c l u d i n g  p o s i t i o n s  
i n  t h e  A t t o rnev  
General ' s  o f f i c e ,  JUDGE BOOKOUT 
t h e  execu t i ve  branch and t h e  Cour t  o f  
Cr im ina l  Appeals. 

He and h i s  f a m i l y  w i l l  move t o  
Omaha, Neb. f o l l o w i n g  h i s  r e t i r e m e n t  
from t h e  s t a t e  where he w i l l  assume a  

9 p o s i t i o n  as v i c e  p res i den t ,  genera l  
counsel and member of t h e  board o f  d i r e c -  
t o r s  o f  Woodmen o f  t h e  World L i f e  I n s u r -  
ance Soc ie t y .  

"I have been p r i v i l e g e d  t o  have served 
Alabama i n  severa l  c a p a c i t i e s  d u r i n g  t h e  
pas t  22 years- -as deputy a t t o r n e y  genera l ,  
insurance commissioner, a p p e l l a t e  judge 
and as a  co l one l  i n  t h e  n a t i o n a l  guard.  
Few people have been b lessed w i t h  t h e  
f r i e n d s  and assoc ia tes  I have had d u r i n g  
those years  o f  se r v i ce .  Alabama has t h e  
f i n e s t  n a t i o n a l  guard and c o u r t  system 
i n  t h e  coun t ry ,  and i t  has been a  h i g h  
honor t o  have been a  p a r t  o f  bo th  o f  
these g r e a t  o r g a n i z a t i o n s .  

" I  have spent  my e n t i r e  p ro fess i ona l  
ca ree r  i n  s t a t e  government and I w i l l  
miss i t , b u t  I am l o o k i n g  fo rward  t o  an 
e x c i t i n g  new ca ree r  i n  p r i v a t e  e n t e r -  
p r i se , "  he sa id .  

As o f  t h i s  w r i t i n g ,  Gov. Fob James 
has y e t  t o  name a  replacement t o  t h e  
five-member c o u r t .  

*E es Lewis, budget a n a l y s t  f o r  t h e  Ad- 
d m i n i s t r a t i v e  O f f i c e  o f  Cour ts ,  has 

been e l e c t e d  t o  serve on t h e  board o f  
d i r e c t o r s  o f  t h e  Na t i ona l  Counc i l  f o r  
J u d i c i a l  P lanning.  Lewis, who has work- 
ed w i t h  t he  A d m i n i s t r a t i v e  O f f i c e  o f  
Cour ts  s i n c e  A p r i l  1976, w i l l  r ep resen t  

southern s t a t e s  on t h e  board a long  w i t h  
A rch ie  L .  Henson, c o u r t  a d m i n i s t r a t o r  f o r  
t h e  175th D i s t r i c t  Cour t ,  San Anton io ,  
Tex. The c o u n c i l  w i l l  meet t h i s  s p r i n g  
i n  Washington. 

TOM GLOOR 

e f f e r s o n  Co- 
un t y  Corrmis- 

s i o n  P res i den t  
Tom G Zoor wi 1  1  
r e s i g n  h i s  p o s i -  
t i o n  Jan. 15 a f -  
t e r  15 years  i n  
government. 

G l  oo r  was 
e l e c t e d  t o  t h e  
commission n i n e  

years  ago a f t e r  s e r v i n g  s i x  years  i n  t h e  
s t a t e  L e g i s l a t u r e .  Dur ing h i s  l e g i s l a -  
t i v e  days, he served as speaker p ro  tem 
o f  t he  House and chairman o f  t h e  J e f f e r -  
son County de lega t i on .  

Gloor  served as p r e s i d e n t  o f  t h e  s t a t e  
Assoc ia t i on  o f  County Commissions 1977-78 
and p r e s e n t l y  serves on i t s  board o f  man- 
agers .  

"Both th rough  h i s  p o s i t i o n  w i t h  t h e  
J e f f e r s o n  County Commission and h i s  work 
on t h e  Law Enforcement P lann ing  Associa- 
t i o n ,  Tom Gloor  has been most suppo r t i ve  
o f  t h e  s t a t e ' s  j u d i c i a l  system and I am 
ve ry  a p p r e c i a t i v e  f o r  h i s  support ,"  s a i d  
A d m i n i s t r a t i v e  D i r e c t o r  o f  Cour ts  A l l e n  
1. Tapley.  

E* nu Durden, 
1 " M i s s  Edna" 
t o  he r  f r i e n d s  
and co-workers, 
r e t i r e d  a t  t h e  
end o f  December 
a f t e r  27 years  
i n  t h e  D a l l a s  
County C i r c u i t  
C l e r k ' s  O f f i c e .  
She has handled 
t h e  books i n  t he  
C i r c u i t  C l e r k ' s  
O f f i c e  s i n c e  
1954. The o f -  
f i ce honored her  
w i t h  a  r e c e p t i o n  

EDNA DURDEN New Year ' s  Eve. 
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N E W S  F R O M  T H E  J U D I C I A L  C O L L E G E  w, 
O k U ,  .oh* 

a 
J U D I C I A L  COLLEGE OFFERS FEBRUARY ways and means o f  managing munic ipal  

ORIENTATION FOR NEW T R I A L  JUDGES 

The extended o r i e n t a t i o n  programs f o r  
new t r i a l  c o u r t  judges w i l l  be o f fe red by 
the  Alabama J u d i c i a l  Col lege f o r  a second 
year on Feb. 15-19 a t  Farrah H a l l  on the  
Un ive rs i t y  o f  Alabama campus i n  Tusca- 
loosa. The agenda was planned by commit- 
tees o f  c i r c u i t  and d i s t r i c t  judges. 

The i n i t i a l  session on Feb. 15 i s  a 
j o i n t  meeting t o  d iscuss J u d i c i a l  Eth ics,  
Problems o f  t he  New Judge, and t h e  Ad- 
m i n i s t r a t i v e  O f f i c e  o f  Courts. During 
the  remainder o f  t he  week, the  new judges 
w i l l  deal w i t h  procedural aspects o f  t h e  
respect ive  j u r i s d i c t i o n s .  Experienced 
judges w i l l  serve as f a c u l t y .  

The t o p i c s  genera l ly  f a l l  under cr im- 
i n a l ,  c i v i l ,  domestic r e l a t i o n s ,  j u v e n i l e ,  
case management and o f f i c e  management. 
During t h e  week the re  w i  11 be lec tu res ,  
panels , discussion groups and simul a- 
ti ons . 

To date, t he re  are s i x  new c i r c u i t  
judges and seven new d i s t r i c t  judges i n  
t h e  s t a t e .  

EDUCATION CONFERENCE SCHEDULED 

FOR MUNICIPAL JUDGES AT COLLEGE 

The A1 abama J u d i c i a l  Col lege has 
scheduled a one-day Education Conference 
f o r  munic ipal  judges on Saturday, Feb. 
20. The conference w i  11 be conducted a t  
Farrah H a l l  on t h e  U n i v e r s i t y  o f  Alabama 
campus i n  Tuscaloosa. The p lanning com- 
m i t t e e  designed t h e  conference t o  answer 
some o f  t h e  day-to-day quest ions a r i s i n g  
i n  munic ipal  cour ts .  These inc lude  ques- 
t i o n s  o f  e th i cs ,  courtroom demeanor and 
c o u r t  admin is t ra t ion .  

Judge Robert P. Bradley, Alabama 
Court o f  C i v i l  Appeals and former c h a i r -  
man o f  t he  J u d i c i a l  I n q u i r y  Commission, 
w i l l  d iscuss recent  op in ions  from t h e  
Commission and some o f  t h e  most f requent -  
l y  asked quest ions. Judge Gordon Rosen 
o f  t h e  Tuscaloosa Municipal Court w i l l  
make a presentat ion about Courtroom De- 
meanor. Angelo Trimble, d i r e c t o r  o f  t h e  
Municipal Court D i v i s i o n  o f  t h e  Admini- 
s t r a t i v e  O f f i c e  o f  Courts, w i l l  suggest 

cour ts .  
Sentencing w i l l  be t h e  t o p i c  f o r  t he  

afternoon session. Former Municipal 
Judge and now Pres id ing  C i r c u i t  Judge o f  
the  31st  J u d i c i a l  C i r c u i t  Inge Johnson 
w i l l  d iscuss Cr iminal  Procedures i n  Muni- 

I 

c i p a l  Court Deal ing w i t h  Sentencing. 
This presentat ion w i l l  be fo l lowed by a 
panel and group d iscussion o f  p r a c t i c a l  
s i t u a t i o n s  r e l a t i n g  t o  sentencing i n  mun- 
i c i p a l  cour ts .  Judge J e r r y  Bat ts  o f  t he  
Athens Municipal Court w i l l  moderate t h e  
d iscussions.  Making the  presentat ions 
o f  t he  s i t u a t i o n s  a re  Judge P h i l l i p  Smith 
o f  Talladega and Judge Richard Cater o f  
Anniston dea l ing  w i t h  Money; Judge Eugenia 
Loggins o f  Opp dea l i ng  w i t h  Incarcera-  
t i o n ;  former Municipdl Judge and now Pub- 
l i c  Defender f o r  t h e  35th J u d i c i a l  C i r -  
c u i t  George E lbrecht  t a l k i n g  about Pro- 
ba t i on  and Suspended Sentences; and Judge 
Eason M i t c h e l l  o f  Calera t a l k i n g  about 
o ther  op t ions  a v a i l a b l e  t o  municipal 
judges . 

While f i n a l  r u l e s  have no t  been pub- 

a 
l i s h e d  by the  Alabama S ta te  Bar regard- 
i ng  c r e d i t  f o r  Continuing Legal Education, 
i t  i s  t h e  understanding o f  t he  Alabama 
J u d i c i a l  Col lege t h a t  t h i s  conference 
w i l l  qua1 i f y  f o r  CLE c r e d i t .  

'NATIONAL COLLEGE OF PROBATE 

JUDGES ELECTS OFFICERS AT MEETING 

The Nat ional  College o f  Probate Judges 
he ld  i t s  annual conference i n  November i n  
Scottsdale, Ar iz . ,  and e lec ted  o f f i c e r s  
and execut ive committee members f o r  1981- 
82. The new pres ident  i s  A l f r e d  L. Podol- 
s k i  o f  Dedham, Mass. ; Floyd E. Propst of 
At lanta,  Ga., i s  v i c e  president ;  and 
Evelyn W. She l ley  o f  Beaufort ,  S.C., i s  
secre tary / t reasurer .  Kenneth Pat Gregory 
o f  Houston, Tex., i s  the  group's immediate 
past  p res ident .  

Over 100 conferees attended seminars 
on t o p i c s  such as w i l l s ,  es ta tes  and 
t r u s t  problems; t rends I n  guardianship 
l e g i s l a t i o n ;  and the  r i g h t s  o f  minors i n  

a 
custody and adoption proceedings. 

The Nat ional  Col lege o f  Probate Judges 
was founded i n  1968 a t  Harvard Law School. 
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@ S H I P M E N T  OF  T R A F F I C  T I C K E T S  

ORDERED FOR 1 9 8 2  COMPLETED 

Shipment o f  t r a f f i c  t i c k e t s  t o  a l l  l aw  
enforcement agencies which p laced  o rde rs  
f o r  1982 has been completed. 

Each agency i s  urged t o  complete t h e  
UTC I n v o i c e  and Rece ip t  fo rm i nc l uded  
w i t h  i t s  o r d e r  and m a i l  i t  t o  t h e  Admin- 
i s t r a t i v e  O f f i c e  of Cour ts  t o  v e r i f y  t h e  
o rde r  has been rece ived .  Any agency 
which has n o t  r ece i ved  i t s  t i c k e t s  should  
c o n t a c t  Ann Henn, supe rv i so r ,  UTC C o n t r o l ,  
a t  t h e  A d m i n i s t r a t i v e  O f f i c e .  

A l l  t i c k e t s  c u r r e n t l y  on hand should  
be used p r i o r  t o  beg inn ing  use o f  t h i s  
new shipment, w i t h  t h e  excep t i on  o f  
Se r i es  A  t i c k e t s  which a r e  ou tda ted  and 
should  be r e t u r n e d  t o  t h e  A d m i n i s t r a t i v e  
O f f i c e .  

A D M I N I S T R A T I V E  O F F I C E  OF  COURTS 

SUPPORTS RESOLUTIONS OF  N A T I O N A L  

CONFERENCE OF M E T R O P O L I T A N  COURTS 

The Na t i ona l  Conference o f  M e t r o p o l i -  
t a n  Cour ts  i s  an a s s o c i a t i o n  o f  t h e  c h i e f  
judges and o t h e r s  i n  t h e  genera l  j u r i s -  
d i c t i o n  t r i a l  c o u r t  systems o f  t h e  l a r g e  
c i t i e s  of t h i s  n a t i o n .  

A t  i t s  r e c e n t l y  concluded 1 8 t h  Annual 
Meet ing i n  Miami, F l a . ,  t h e  conference 
adopted four  r e s o l u t i o n s  d e a l i n g  w i t h  t h e  
s u b j e c t  o f  t r i a l  c o u r t  de l ay  r educ t i on ,  
n a t i o n a l  j u r y  standards t o  improve t h e  
j u r y  process a t  l e s s  c o s t ,  c o n t i n u i n g  
j u d i c i a l  educa t ion  and s t a t e  j u d i c i a l  
compensation p l  ans . 

The r e s o l u t i o n  t o  expand t h e  t r i a l  
de l ay  r e d u c t i o n  program g i v e s  s p e c i a l  
emphasis t o  t h e  development and imp le -  
menta t ion  o f  programs and techniques t o  
reduce excess ive  de lay  and cos t s  i n  t h e  
p rocess ing  o f  c r i m i n a l  and c i v i l  l i t i g a -  
t i o n .  The t i m e l i n e s s  o f  t h e  r e s o l u t i o n  
i s  r e f l e c t e d  by t h e  f a c t  t h a t  t h e  Ameri- 
can Bar Assoc ia t i on  has des igna ted  1982 
as a  spec ia l  y e a r  of i n t e r e s t  and renewed 
d e d i c a t i o n  f o r  prompt j u s t i c e  i n  o u r  na- 
t i o n ' s  c o u r t s  and has encouraged a l l  j u r -  
i s d i c t i o n s  t o  s e t  improved t i m e  s tandards 
f o r  p rocess ing  cases. 

S ince 1977, case management has been 
a  ma jo r  area of i n t e r e s t  f o r  t h e  Admini-  

s t r a t i v e  O f f i c e  o f  Cour ts .  I n  f i s c a l  
yea r  1980-81, t h e  A d m i n i s t r a t i v e  O f f i c e  
ob ta i ned  a  Law Enforcement Ass is tance  
A d m i n i s t r a t i o n  24-month g r a n t  t o  s t r u c -  
t u r e  a  more comprehensive program of 
c o u r t  de l ay  r e d u c t i o n .  The g r a n t  a l l o w s  
t h e  s tudy  o f  v a r i o u s  case management tech-  
n iques and t h e  development o f  management 
systems f o r  i n d i v i d u a l  c o u r t s .  

The r e s o l u t i o n  t o  develop n a t i o n a l  
s tandards f o r  j u r y  a d m i n i s t r a t i o n  was 
adopted because t h e  f a i r  and e f f i c i e n t  
a d m i n i s t r a t i o n  o f  t h e  j u r y  system i s  fund-  
amental t o  t h e  concept o f  j u s t i c e .  I n  
t h i s  r ega rd ,  t h e  conference j o i n e d  a  hos t  
o f  n a t i o n a l  j u d i c i a l  o r g a n i z a t i o n s  t o  
e s t a b l i s h  a  t a s k  f o r c e  t o  d r a f t  s tandards 
and commentaries f o r  j u r y  a d m i n i s t r a t i o n  
t o  be rev iewed by  t h e  o r g a n i z a t i o n s .  

I n  Alabama, t h e  j u r y  management p ro -  
gram i s  designed t o  improve t h e  j u r y  
management system i n  t h e  c i r c u i t  c o u r t ,  
t o  r e s u l t  i n  decreased j u r y  cos t s  and i m -  
proved r e l a t i o n s  between t h e  c o u r t  and 
c i t i z e n s  c a l l e d  f o r  j u r y  s e r v i c e .  Th i s  
program has cen te red  around a  Law Enfo rce-  
ment Ass is tance  A d m i n i s t r a t i o n  d i s c r e t i o n -  
a r y  g r a n t  awarded t o  t h e  A d m i n i s t r a t i v e  
O f f i c e  i n  1979 and con t inued  i n  1980-81. 
The program has r e s u l t e d  i n  a c t i v i t i e s  
such as a  computer ized Ju ry  Q u a l i f i c a t i o n  
Ques t i onna i r e ,  an aud iov i sua l  J u r y  Or ien-  
t a t i o n  Program, t h e  A1 abama J u r o r ' s  Hand- 
book and te lephone  c a l l  - i n  systems. 

The Na t i ona l  Conference suppor ts  t h e  
growth and development o f  n a t i o n a l ,  r e g -  
i o n a l ,  s t a t e  and l o c a l  programs f o r  t h e  
con t inued  t r a i n i n g  and educa t ion  o f  t h e  
j u d i c i a l  branch of  government i n c l u d i n g  
j u d i c i a l  o f f i c e r s ,  c o u r t  a d m i n i s t r a t o r s  
and s t a f f ;  t h a t  c o n t i n u i n g  educa t ion  be 
on a  r e g u l a r  bas i s ,  w i t h  t i m e  devoted t o  
such programs be ing  regarded as r e g u l a r  
c o u r t  assignment; and t h a t  t h e r e  be j o i n t  
p a r t i c i p a t i o n  by l e g i s l a t i v e  and j u d i c i a l  
branches o f  government a t  a1 1  l e v e l s .  

I n  Alabama, t h e  j u d i c i a l  branch o f  
s t a t e  and l o c a l  governments works c l o s e l y  
w i t h  b o t h  t h e  execu t i ve  and l e g i s l a t i v e  
branches t o  ach ieve  c o n t i n u i n g  educa t ion  
o f  members o f  t h e  c r i m i n a l  j u s t i c e  commun- 
i t y .  I n  1978, t h e  Alabama J u d i c i a l  Col -  
l e g e  was e s t a b l i s h e d  f o r  t h e  s p e c i f i c  
purpose o f  p r o v i d i n g  c o n t i n u i n g  educa t ion  
t o  judges, c o u r t  c l e r k s  and o t h e r  c o u r t  
o f f i c e r s .  The Co l lege  coo rd i na tes  bo th  
i n -  and o u t - o f - s t a t e  t r a i n i n g  f o r  judges.  
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R E T I R E M E N T  STATEMENTS M A I L E D  o r  Linda P r i c e  a t  t h e  Admin i s t ra t i ve  O f -  
f i c e  Personnel D i v i s i o n .  

@ 
T O  J U D I C I A L  SYSTEM A D M I N I S T R A T O R S  

Annual statements con ta in inq  informa- CENTER FOR J U R Y  S T U D I E S  MERGES 
t i o n  on t h e  s ta tus  of i n d i v i d u a l  r e t i r e -  
ment accounts as of Sept. 30, 1981, were WITH NATIONAL CENTER/STATE COURTS 
mai led t o  j u d i c i a l  system admin i s t ra to rs  Two n a t i o n a l  c o u r t  improvement organi  - 
e a r l y  i n  December f o r  d i s t r i b u t i o n  t o  za t ions  merged e f f e c t i v e  Jan. 1. 
empl oyees . The merger between t h e  Nat ional  Center 

Any ernployee who d i d  no t  rece i ve  a  fo r  S ta te  Courts, a  group aimed a t  i m -  
statement may request  a  d u p l i c a t e  s t a t e -  prov ing c o u r t  management a t  t he  s t a t e  and 
ment f rom t h e  Personnel D i v i s i o n  o f  t he  l o c a l  l e v e l ,  and t h e  Center f o r  Ju ry  
Admin i s t ra t i ve  O f f i c e  o f  Courts. How- Studies , a group speci a1 i z i n g  i n  improved 
ever, if t h e  member had c o n t r i b u t i o n s  r e -  jury system operation, was announced by 
por ted  by more than one agency 3 t he  s t a t e -  Edward B e  McConnell , execut ive d i r e c t o r  
merit Was mai led t o  t h e  agency which r e p o r t -  t h e  Nat iona l  Center, and G. -i-homas 
ed t h e  l a s t  c o n t r i b u t i o n  f o r  September Munsterman, execut ive  d i r e c t o r  o f  t h e  
1981. I n  S I J C ~  Cases, t h e  employee should Center for jury Stud ies  
contac t  a l l  agencies through which con- Formed i n  1978, the  five-member group 
t r i b u t i o n s  were repor ted  f o r  September w i l l  cont inue t o  develop j u r y  system tech- 
1981. nology 'and prov ide  techn ica l  ass is tance 

The annual statement inc ludes  in forma- to s t a t e  and local courts. The group 
t i o n  regarding se rv i ce  c r e d i t  , benef i c i  - w i l l  be known as the  Center f o r  Jury  
ary,  ves t ing ,  purchased se rv i ce  and bene- Studies of t h e  Nat ional  Center f o r  S ta te  
f i t s  i n  a d d i t i o n  t o  the  account balance. Courts, and w i l l  remain i n  i t s  McLean, Va. 
Some in fo rma t ion  on poss ib le  quest ions o f f i c e s .  It w i l l  serve as t h e  Nat ional  
and/or co r rec t i ons  fo l l ows :  Center 's  Washington, D.C. p r o j e c t  o f f i c e .  

a 
1. Date o f  B i r t h :  A c o r r e c t i o n  t o  a  "The purpose o f  t he  merger," McConnell 

member's da te  o f  b i r t h  must be made by said,  " is.  t o  a l l o w  t h e  con t i nua t i on  of 
b i r t h  c e r t i f i c a t e ,  census r e p o r t ,  B i b l e  impor tan t  serv ices  t h a t  t he  Center f o r  
record, o r  o t h e r  o f f i c i a l  document dated Jury Studies prov ides t o  s t a t e  cou r t s .  
p r i o r  t o  t he  person's e n t r y  i n t o  t h e  Em- He added t h a t  improved j u r y  management 
ployees'  Retirement SyStenl. A photos ta t -  means 'a subs tan t i a l  cos t  savings f o r  
i c  copy o f  a  c e r t i f i e d  document i s  no t  cour ts ,  e s p e c i a l l y  important  i n  a  t ime o f  
acceptable unless the  p h o t o s t a t i c  copy t i g h t  budgets and unstable funding support 
i s  c e r t i f i e d  as a  t r u e  and c o r r e c t  copy f o r  cour ts .  I 

by a  no tary  p u b l i c  o r  o t h e r  c e r t i f y i n g  
o f f i c i a l .  D r i v e r s '  l i censes  are  n o t  ac- Munsterman we1 comes t h e  oppor tun i t y  
cepted as proof  o f  b i r t h d a t e .  t h a t  t h e  merger prov ides.  " I t ' s  a  na tu ra l  

2. Benef ic iary:  TO change o r  c o r r e c t  combination, because the  developing pro- 
a  b e n e f i c i a r y  designat ion,  an i n d i v i d u a l  gram o f  t h e  Center f o r  Jury  Studies i s  so 
should complete a  Form 100, Member I n f o r -  c l e a r l y  compatible w i t h  t h e  goals of t h e  
mation Record, have i t  notar ized,  and r e -  Nat ional  Center. We hope t h e  merger w i l l  
t u r n  i t  t o  the  Personnel D i v i s i o n  of the  he1 p  us prov ide  a  more permanent bas is  
Admin i s t ra t i ve  O f f i c e  o f  Courts. I f  a  f o r  cont inu ing  j u r y  system innovat ion  i n  
benef ic ia ry  change has been submitted t h e  cour ts . "  
s ince  Sept. 30, 1981, t h e  change may no t  I n  t h e  th ree  years s ince  i t s  forrna- 
be t e f l e c t e d  on the  statement. t i o n ,  t he  Center f o r  Ju ry  Studies has sup- 

3. C red i tab le  Serv ice:  A change i n  por ted  statewide j u r y  reform programs i n  
c r e d i  tab1 e  se rv i ce  genera l l y  requ i res  e i g h t  s ta tes ,  i n c l u d i n g  Alabama, under 
c e r t i f i c a t i o n  of t he  se rv i ce  i n  quest ion t h e  Law Enforcement Assistance Adminis t ra-  @ 
by the  former employer. A member should t i o n  i n c e n t i v e  program. 
contac t  t h e  Personnel D i  v i  s i on  f o r  i n f o r -  Munsterman and o the r  members o f  t h e  
mation on c e r t i f y i n g  former serv ice.  Center f o r  Jury Stud ies '  s t a f f  w i l l  con- 

Quest ions regarding t h e  annual s t a t e -  t i n u e  t h e i r  work w i t h  j u r y  processes 
ments should be d i r e c t e d  t o  Barbara Er ickson through t h e  Nat ional  Center. 
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be amended t o  r e q u i r e  t h a t  before t h e  
Board o f  Pardons and Paro les may h o l d  a  
hear ing  t o  cons ider  g r a n t i n g  a  pa ro le  t o  
a  p r i s o n e r ,  t h e  Board would be r e q u i r e d  
t o  use a l l  reasonable d i l i g e n c e  t o  g i v e  
45 days w r i t t e n  n o t i c e  t o  t h e  v i c t i m  o f  
t h a t  p r i s o n e r ' s  c r ime o r  members o f  t h e  
v i c t i m ' s  f a m i l y  i f  deceased, a long w i t h  
t he  s h e r i f f  and t h e  c h i e f  o f  p o l i c e  i n  
t h e  j u r i s d i c t i o n  where t h e  p r i s o n e r  was 
t r i e d  and conv ic ted ,  i n  a d d i t i o n  t o  t h e  
c i r c u i t  judge and d i s t r i c t  a t t o r n e y  i n  
t h a t  j u r i s d i c t i o n  who a r e  a l r eady  en- 
t i t l e d  t o  a  30-day n o t i c e  under t h e  s t a t -  
u t e .  I n  a d d i t i o n ,  i f  t h e  Board i s  un- 
ab le  t o  l o c a t e  t h e  v i c t i m ,  then i t  s h a l l  
p rov ide  n o t i c e  o f  t h a t  f a c t  t o  t h e  sher-  
iff and c h i e f  of p o l i c e  a t  l e a s t  15 days 
p r i o r  t o  t h e  Board 's  c o n s i d e r a t i o n  o f  par -  
o l e .  The v i c t i m ,  o r  v i c t i m ' s  f a m i l y  i f  
deceased, should be g i ven  t h e  r i g h t  t o  
appear before any p a r o l e  hear ing  conduct-  

@ ed by t h e  Board. 
*Sect ion 12-15-1(3),  Code, should be 

amended t o  change t h e  d e f i n i t i o n  o f  
" a d u l t  ," w i t h i n  t h e  meaning o f  t h e  law on 
j u v e n i l e  proceedings, t o  any i n d i v i d u a l  
18 years of age, o r  any i n d i v i d u a l  16 
years  o f  age charged w i t h  a  f e l o n y .  Pro- 
v ided,  however, t h e  c i r c u i t  c o u r t  a f t e r  
i nd i c tmen t ,  o r  d i s t r i c t  c o u r t  p r i o r  t o  
i nd i c tmen t ,  on t h e  mot ion o f  t h e  defen-  
dant ,  t h e  d i s t r i c t  a t t o r n e y  o r  on t h e  
c o u r t ' s  own mot ion,  may c e r t i f y  any i n d i -  
v i dua l  below t h e  age o f  18 years back t o  
t h e  j u v e n i l e  c o u r t  f o r  t rea tment  as a  
j u v e n i  1  e. 

*The Commission recommends t h a t  t h e  
Alabama L e g i s l a t u r e  enact  a  s t a t u t e  a l l o w -  
i n g  defendants who p a r t i c i p a t e  i n  t h e  same 
c r i m i n a l  a c t  o r  t r a n s a c t i o n  t o  be charged 
i n  t h e  same i nd i c tmen t  and t r i e d  i n  t h e  
same proceeding , and p r o v i d i n g  t h a t  mu1 - 
t i p l e  of fenses may be j o i n e d  i n  t h e  same 
i nd i c tmen t  if t h e  offenses a r e  o f  t h e  
same o r  s i m i l a r  cha rac te r  o r  based on t h e  
same conduct o r  p a r t  o f  a  common scheme 
o r  p lan.  

The Commission's recommendations were 
d ra f t ed  f o l l o w i n g  p u b l i c  hear ings across 
t h e  s t a t e  w i t h  c i t i z e n s  and government 
o f f  i c i a 1  s  . The 18-member panel he1 d  
hear ings i n  f o u r  ma jo r  c i t i e s  o f  t h e  
s t a t e  d u r i n g  December and January. 

TORBERT ADDRESSES SENATE ON 

F E D E R A L  HABEAS CORPUS B ILL  

(Con finund From Page 3 )  

a  f ede ra l  habeas corpus proceeding.  Th is  
de lay  t a c t i c  serves a  dual  purpose f o r  
t he  c r i m i n a l .  F i r s t ,  t h e  passage of t ime  
makes i t  more d i f f i c u l t  f o r  t h e  s t a t e  t o  
r e b u t  any f a c t u a l  a l l e g a t i o n s  o f  t h e  
habeas p e t i t i o n e r ,  thereby  enhancing t h e  
chances t h a t  t h e  f e d e r a l  c o u r t  w i l l  over -  
t u r n  h i s  s t a t e  c o u r t  c o n v i c t i o n .  Second- 
l y ,  de lay  a l s o  makes i t  more d i f f i c u l t  
f o r  t h e  s t a t e  t o  success fu l l y  r e t r y  t h e  
c r i m i n a l  i f  h i s  c o n v i c t i o n  i s  over tu rned ,  
because wi tnesses d i e ,  memory fades,  and 
evidence d e t e r i o r a t e s  o r  becomes l o s t .  
That i s  why so many conv i c ted  c r i m i n a l s  
p l a y  t h e  w a i t i n g  game, and t h a t  i s  why 
some s t a t u t e  o f  l i t n i t a t i o n s  i s  needed t o  
p reven t  such an abus ive t a c t i c  which serves 
t o  f r e e  t h e  g u i l t y  and des t roy  any n o t i o n  
o f  f i n a l i t y .  U n t i l  some e f f e c t i v e  s t a t -  
u t e  o f  l i m i t a t i o n s  i s  enacted f o r  f e d e r a l  
habeas corpus proceedings, t h e r e  w i l l  be 
no f i n a l i t y  o f  judgment i n  s t a t e  c r i m i n a l  
cases. 

"The t h i r d  e s s e n t i a l  component o r  goal  
o f  our  system o f  c r i m i n a l  j u s t i c e  i s  pub- 
l i c  r espec t  and suppor t ,  and i t  has two 
aspects .  The f i r s t  i s  t h e  p u b l i c ' s  r e -  
spect  and suppor t  o f  t h e  s t a t e  c o u r t  sys- 
tem, and t h e  second aspect  i s  t h e  pub1 i c ' s  
r espec t  and suppor t  o f  t h e  c r i m i n a l  j u s -  
t i c e  system as a  whole. Over-broad ap- 
p l  i c a t i o n s  o f  t h e  f e d e r a l  w r i t  o f  habeas 
corpus have undermined both.  

"We cannot expect  t h e  p u b l i c  t o  g i v e  
any s t a t e  c o u r t  system t h e  maximum respec t  
and suppor t  i t  needs when t h e  dec i s i ons  
o f  t h e  h i ghes t  c o u r t  o f  t h e  s t a t e  a r e  
r o u t i n e l y  s u b j e c t  t o  be ing  reviewed and 
over tu rned  by a  s i n g l e  f e d e r a l  c o u r t  judge 
o r  m a g i s t r a t e  o f  t h e  more than a  thousand 
f ede ra l  d i s t r i c t  c o u r t  judges and magis- 
t r a t e s  i n  t h e  coun t r y .  Nor can t h e  pub- 
l i c  be expected t o  r espec t  s t a t e  c o u r t  
judgments so l o n g  as those judgments do 
n o t  command respec t  i n  f e d e r a l  c o u r t .  

"The c u r r e n t  s t a t u s  o f  t h e  law i n v o l v -  
i n g  c o l l a t e r a l  a t t a c k s  on s t a t e  c o u r t  
judgments a l s o  engenders d i s r e s p e c t  f o r  
t h e  c r i m i n a l  j u s t i c e  system as a  whole. 
The p u b l i c  has reason t o  ques t i on  t h e  
bas i c  premises o f  t h e  system when a  s t a t e  

(Continued O n  Page 121 
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c o u r t  judgment r e f l e c t i n g  t h e  considered 
views of j u r i s t s  w i t h  a  combined t o t a l  o f  
more than 100 years of j u d i c i a l  experience 
can be cas t  as ide  whenever a  s i n g l e  fed-  
e r a l  judge o r  mag is t ra te  s imply disagrees 
w i t h  t h e  s t a t e  c o u r t  judges. The p u b l i c  
a1 so has reason t o  quest ion  the  bas i c  
i n t e g r i t y  of a  system t h a t  on one hand 
espouses t h a t  s w i f t  and c e r t a i n  punish- 
ment i s  essen t i a l  t o  p r o t e c t  soc ie t y ,  b u t  
on the  o t h e r  hand condones a  dual system 
of appeal i n  which fac ts  and l e g a l  issues 
are  i n te rm inab ly  l i t i g a t e d  and never f i n -  
a l  l y  decided. 

"If we care anyth ing about federa l i sm,  
about f i n a l  i t y  of judgment, and about 
pub1 i c  respect  and support  f o r  ou r  system 
of c r i m i n a l  j u s t i c e ,  then steps must be 
taken t o  c o r r e c t  t h e  damage which has 
been done t o  those th ree  components o r  
goals o f  our  system by t h e  overextension 
o f  t h e  w r i t  o f  habeas corpus i n  recent  
years. The concept o f  Senate B i l l  653 
i s  a  major s tep  i n  t he  r i g h t  d i r e c t i o n .  

"Sect ion 1 of Senate B i l l  653 e f fec t -  
i v e l y  bars mag is t ra tes  f rom making t h e  
k i n d  of f ac t f i nd ings  i n  habeas corpus 
cases t h a t  w i l l  l ead  t o  s t a t e  c o u r t  judg-  
ments being over turned.  This  change i n  
the  law i s  important ,  because i t  w i l l  
mean t h a t  if a s t a t e  c o n v i c t i o n  i s  over-  
turned because of f i n d i n g s  of f a c t  made 
i n  fede ra l  c o u r t  t h e  c r u c i a l  f a c t f i n d i n g s  
w i l l  a t  l e a s t  have been made by t h e  fed- 
e r a l  d i s t r i c t  judge h imsel f  r a t h e r  than 
by a  mag is t ra te .  Federal ism demands t h a t  
no s t a t e  c o u r t  judgment should be over-  
turned i n  f ede ra l  c o u r t  as a  r e s u l t  o f  
f i n d i n g s  made by a  n o n - A r t i c l e  I11 judge 
such as a  mag is t ra te ,  and Sect ion  1 o f  t h e  
b i l l  w i l l  guarantee t h a t  t h a t  does n o t  
happen . 

"Sect ion 2  o f  t h e  Senate B i l l  653 i s  
impor tan t  f o r  t h r e e  reasons. F i r s t ,  by 
c o d i f y i n g  the  "cause and p r e j u d i c e "  r e -  
quirement o f  Wainwright v. Sykes, 433 
U.S. 72 (19773, and by d e f i n i n g  "cause" 
i n  terms no t  e a s i l y  evaded, t h i s  s e c t i o n  
of t he  b i l l  w i l l  r e q u i r e  t h a t  s t a t e  
cou r t s  have been g iven an o p p o r t u n i t y  t o  
r u l e  on an i ssue  before a  fede ra l  habeas 

Page 12  

c o u r t  considers ove r tu rn ing  t h e  s t a t e  
judgment because of t h a t  i ssue.  Such a  
requirement promotes federa l i sm.  Th is  

* 
c o d i f i c a t i o n  and a  s t a t u t o r y  d e f i n i t i o n  
of "cause" i s  necessary as a t  l e a s t  one 
federal  c o u r t  of appeals has r u l e d  t h a t  
"cause" can e x i s t  where a  defendant f a i l e d  
t o  r a i s e  an issue because o f  incompetence 
of counse4 even where t h e  f a i l u r e  t o  do 
so does n o t  amount t o  c o n s t i t u t i o n a l  e r -  
r o r .  

"Secondly, Sec t ion  2  of t h e  b i l l  w i l l  
change t h e  s t a t u t e  so t h a t  i t  express ly  
s p e c i f i e s  as a  th resho ld  requirement f o r  
federal  habeas r e l i e f  t h a t  t h e  p e t i t i o n e r  
prove t h a t  t h e  a l l eged  v i o l a t i o n  of h i s  
f ede ra l  r i g h t s  "was p r e j u d i c i a l  t o  t h e  
p e t i t i o n e r  as t o  h i s  g u i l t  o r  punishment." 
Th is  a d d i t i o n  t o  t h e  s t a t u t e  w i l l  increase 
t h e  f i n a l i t y  o f  judgments and b o l s t e r  the  
p u b l i c ' s  respect  f o r  t h e  system. The 
f i n a l i t y  o f  judgments and p u b l i c  respect  
f o r  t h e  system w i l l  a l s o  be increased by 
the  t h i r d  aspect o f  Sec t ion  2  of t he  b i l l  
- - the a d d i t i o n  o f  what amounts t o  a  s t a t -  
u t e  o f  l i m i t a t i o n s  f o r  f ede ra l  habeas 
c la ims,  Such a  l i m i t a t i o n  i s  abso lu te l y  
necessary i f  t h e r e  i s  t o  be any f i n a l i t y  
o f  s t a t e  c o u r t  judgments. I n  a d d i t i o n ,  
t h i s  would e l i m i n a t e  t h e  aforementioned 
technique o f t e n  u t i l i z e d  by p r i sone rs  of 
w a i t i n g  t o  f i l e  f o r  habeas p e t i t i o n  u n t i l  
t h e  s t a t e ' s  witnesses have d i e d  o r  t h e  
c o n v i c t i n g  evidence i s  unava i lab le ,  thus 
prevent ing  t h e  s t a t e  f rom showing why a  
va l  i d l y  conv ic ted  p r i  soner should remain 
i n  custody. Th i s  s e c t i o n  prov ides an 
except ion t o  t h e  three-year  pe r iod  run-  
n ing  f rom c o n v i c t i o n  where t h e  federa l  
r i g h t  o f  which t h e  p r i sone r  i s  a v a i l i n g  
h imse l f  i s  newly c rea ted by t h e  c o u r t s  i n  
such cases a l l o w i n g  t h e  three-year  pe r iod  
t o  r u n  f rom t h e  d a t e  o f  c r e a t i o n  o f  t h e  
r i g h t ,  Sure ly ,  i n  t h i s  day o f  c o u r t  ap- 
po in ted  a t to rneys  f o r  a l l  fe lon ies ,  t h i s  
pe r iod  i s  l ong  enough t o  p r o t e c t  a l l  
r i g h t s  t h a t  a  defendant in tends  t o  r a i s e ,  

' 'Sect ion 3  o f  Senate B i l l  653 i s  per -  
haps t h e  most impor tan t  s e c t i o n  o f  a l l ,  
Under present  law, t he  f i n d i n g s  of f a c t  of  
a  s t a t e  c o u r t  a r e  t o  be ''presumed t o  be 
co r rec t , "  and thus t h e  fede ra l  c o u r t  i s  (r 
n o t  t o  make i t s  own f i nd ings  o f  f a c t ,  un- 
l e s s  i t  i s  shown o therwise  o r  t he  s t a t e  
admits otherwise.  However, f ede ra l  c o u r t s  
have repeated ly  t r e a t e d  t h i s  language as 

(Continued On Page 131 
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permitting them to  hold evidentiary hear- 
ings regardless of what the s t a t e  court 
record shows. This amendment, changing 
the language to  prohibit the federal 
court from redetermining the fac ts  of a 
case unless certain circumstances ex i s t ,  
i s  necessary in order to  prevent federal 
courts from disregarding s t a t e  court de- 
cisions without jus t  cause. 

"Other language of Section 3 goes fur- 
ther i n  requiring federal courts to  honor 
s t a t e  court decisions. In sum, they pro- 

, hibi t  the federal court from set t ing 
aside the s t a t e  court factfinding unless 
the s t a t e  procedure was not adequate to  
afford a fu l l  and f a i r  hearing. Present 
Section 2254(d) allows a federal court to  
make i t s  own factfinding i f  e i ther  the 
s t a t e  court procedure i s  inadequate to  
afford a fu l l  and f a i r  hearing o r  the de- 

9 fendant did not i n  fac t  receive such a 
hearing. This second aspect of Section 
2254(d) allows a defendant to  f a i l  to  
present certain fac ts  to  a s t a t e  court, 
whether through negligent or  deliberate 
omission, and then get a second factual 
hearing in federal court. This f l i e s  in 
the face of the intent of Wainright v .  
Sykes of requiring a defendant to  b r i n g  
any issues before a s t a t e  court for  deci- 
sion rather than hold back in hopes of a 
reversal i n  federal courts. 

"There are  those tha t  argue that lim- 
i t i n g  federal habeas corpus i s  impairing 
a great concept of our law. This i s  not 
so. In  f ac t ,  we will be returning to  a 
legal remedy much closer to  the original 
l imits  of the writ which has been greatly 
distorted i n  i t s  extension. Only then 
will habeas corpus be what i t  was intend- 
ed, an extraordinary writ t o  be ut-ilized 
on occasion to correct the occasional 
abuses of our system of jus t ice  rather 
than a second mode of appeal. To i l l u s -  
t r a t e  the extent to  which federal habeas 
corpus i s  abused, l e t  me point out some 
s t a t i s t i c s .  In 1979, a study of federal 
habeas corpus was completed on behalf of 
the Federal Just ice Research Program, a t  
the request of the U.S. Department of 
Just ice.  This study involves a cross 

section of courts of various federal dis-  
t r i c t s .  I t  was found tha t  only 3.2 per- 
cent of a l l  petit ions f i l ed  were success- 
ful in obta,ining for  the petit ioner any 
type of r e l i e f .  W i t h i n  the heading of 
"any type of r e l i e f "  would be included the 
granting of a new t r i a l  i n  s t a t e  court a t  
which the petit ioner was convicted of the 
same crime. I t  also includes many cases 
in which the petit ioner was granted re- 
l i e f  because the length of time since the 
original conviction precl uded the s t a t e  
from producing even enough evidence to  
rebut the bare allegations of the pet i -  
t ion. 

"In conclusion, I would l ike  to  empha- 
s ize  t h a t  those of us who seek federal 
habeas corpus reform do not i n  any way 
deprecate the historical significnace 
of the writ or the importance of the leg i -  
timate purpose the writ can and should 
serve. B u t  overextension of the writ 
beyond any reasonable scope in recent 
years and the use of i t  i n  circumstances 
for which i t  was never intended will ul- 
timately weaken both the writ i t s e l f  and 
the criminal just ice system of th i s  coun- 
t ry .  Let us remember tha t  the same found- 
i n g  fathers  who expressly referred to  the 
writ of habeas corpus in the Constitution 
a1 so del i berately chose federal ism as the 
basic governmental s t ructure of th i s  
country, and they enshrined t h a t  choice 
in the great document no less  than any 
other principle. The founding fathers 
knew, as we must rea l ize ,  tha t  no govern- 
mental system can function properly with- 
out the respect and support of the people. 
For that  reason, i f  our criminal jus t ice  
system i s  to operate effect ively,  indeed 
i f  i t  i s  to  endure, we must restore some 
semblance of inst i tut ional  sanity to  the 
system. Senate Bill 653 i s  a major step 
i n  t h i s  direct ion."  

P U B L I C  FORUMS ON COUNTY J A I L S  SET 

The Alabama Sher i f f ' s  Association and 
the University of Alabama School of Law 
are  sponsorsof three public forums on 
"The Cris is  i n  Alabama County J a i l s "  dur- 
ing the week of January 11 in Mobile, Tus- 
caloosa and Huntsville. The purpose of 
the forums i s  to allow interested c i t izens ,  
c ivic  leaders and court o f f i c i a l s  an op- 
portunity to  review recently-developed 
uniform jai  1 standards. 
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State  Exempt From Payment 

O f  Law L i b r a r v  Taxes 

I n  an op in ion  dated Nov. 18, 1981, 
the  a t to rney general he ld  t h a t  the  Sta te  
o f  Alabama i s  n o t  l i a b l e  f o r  l i b r a r y  
taxes o r  t r i a l  taxes. This op in ion  
provides as fo l lows:  

"This i s  i n  response t o  your  request 
fo r  an op in ion  of t h i s  o f f i c e  dated 
Oct. 20, 1981, i n  which you asked whet- 
her  the  Department of I n d u s t r i a l  Rela- 
t i o n s  i s  l i a b l e  f o r  the  payment o f  a  
cos t  b i l l  which inc ludes law 1  i b r a r y  
t a x  and t r i a l  taxes, a1 1  of which i s  
t o  be refunded t o  a  successful p l a i n -  
t i ff. 

" I n  answer t o  your  i n q u i r y ,  t h i s  o f -  
f i c e  has he ld  t h a t  the  S ta te  of Alabama 
i s  n o t  l i a b l e  f o r  t r i a l  taxes o r  li- 
bra ry  taxes. See Rep. At ty .  Gen. 
1934-36, p. 164; Rep. A t t y .  Gen. 1936- 
38, p. 335; At torney General Opinion, 
June 13, 1972; and At torney General 
Opinion, January 17, 1974. 

" I n  l i g h t  o f  t he  above, i t  i s  the  
op in ion  o f  t h i s  o f f i c e  t h a t  the  De- 
partment of I n d u s t r i a l  Relat ions i s  
l i a b l e  f o r  t h a t  p o r t i o n  of the  cos t  
b i  11 which does n o t  represent  1  i bra ry  
taxes o r  t r i a l  taxes." 

Fees I n  J u d i c i a l  Sales Discussed 

I n  an op in ion  dated Nov. 18, 1981, 
the  a t to rney  general issued an op in ion  
wherein i t  was determined t h a t  the  fees 

requ i red  by Act  80-635 are t o  be c o l -  
l e c t e d  where the  c o u r t  orders proper ty  
sold,  regardless of whether the  person 
handl ing the  d e t a i l s  of the  sa le  i s  an 
o f f i c e r  of the  cou r t  f o r  o ther  purposes. 
The op in ion  reads as fo l lows:  

" I n  your  request  f o r  an op in ion  dated 
Sept. 30, 1981, you ask whether the  fee 
author ized by Act  No. 80-635 (now cod i -  
f i e d  a t  Sect ion 12-19-23. Code o f  Ala- 
bama 1975) should be c o l i e c t e d  i n  s i t u -  
a t i ons  where someone o the r  than a  cou r t  
o f f i c i a l  i s  appointed by cou r t  o rder  t o  
see proper ty .  As an example you g i v e  
the  instance of where the  c o u r t  appoints 
an i n d i v i d u a l  t o  see r e a l  p roper ty  o f  
p a r t i e s  t o ' a  s u i t .  This might e n t i a l  
t he  ob ta in ing  an o f fe r  t o  purchase, the  
r e p o r t i n g  the  o f fe r  t o  the  c o u r t  f o r  ap- 
prova l ,  and having the  approval o f  the  
cour t ,  the  execut ion of the  necessary 
inst ruments t o  complete the  sale,  pay 
the  expenses o f  sale, e t c .  The i n d i v i -  
dual handl ing the  sa le  would be e n t i t l e d  
t o  a ' f e e  as commissioner f o r  handl ing 
and d isburs ing  proceeds as provided i n  
the  judgment o f  d ivorce  o r  o the r  order  
of the  cour t .  You a l s o  c i t e  as examples 
instances i n  which a  r e a l  es ta te  broker  
i s  employed t o  o b t a i n  a  b e t t e r  p r i c e  f o r  
the  s a l e  o f  r e a l  p roper ty  and where the  
c o u r t  approves a  sa le  fo r  d i v i s i o n  o f  an 
es ta te .  

"The fee requ i red  by Act  80-635 should 
be c o l l e c t e d  i n  each o f  the  above i n -  
stances inasmuch as the  s i t u a t i o n s  de- 
scr ibed above each cons ti t u t e  a  j u d i  c i  a l  
sa le  f o r  purposes of Act  80-635. 'Ju- 
d i c i a l  sales ' a re  sales made by order  of 
cour t ,  and, as a  sa le  of succession pro- 
p e r t y  can be made on ly  by order  of cour t ,  
and, as a  sa le  o f  succession proper ty  can 
be made on ly  by order  o f  cour t ,  a l l  sales 
o f  succession proper ty  are  j u d i c i a l  sales. 
Succession o f  ~ l ~ m b e r g ,  1 4 8 - ~ a .  1030, 88 
So. 297. AT.iudicial s a l e '  i s  one made 
under the  process o f  a  c o u r t  having com- 
petent  a u t h o r i t y  t o  order  i t  by an o f -  
f i c e r  l e g a l l y  appointed and comnissioned 
t o  s e l l .  Wil l iamson v  Ber r  49 U.S. 
495, 8  How. 2  t . ~ i d - d b .  1 t  i s  
the  decree o;l9~~n:irmation t h a t  g ives a  
sa le  the  character  o f  a  ' . jud ic ia l  s a l e . '  
Sta l e s  v. Somers, 196, ~ a :  581, 84 S. E. 
& T a l e s  made by order  o r  decree 
under d i r e c t i o n  o f  the  cour t ,  and r e -  
q u i r i n g  conf i rmat ion.  by the  c o u r t  are 

(Continued On Page 15 )  
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judicial sales.  -- Maul v .  Hellmann, 39 Neb. 
322, 58 N . W .  112. I t  can be seen from a 
reading of the foregoing authorities t h a t  
any sa le  which i s  ordered by a court and 
which i s  subject t o  confirmation by the 
court i s  a judicial sa le  regardless of 
whether the person hand1 ing the detai 1 s 
of the sale  happens t o  be an off icer  of 
the court for other purposes. If  the 
sale  i s  subject t o  the court 's  approval 
i t  i s  a judicial sale .  However, where 
the court merely orders a party t o  exe- 
cute a deed conveying his in teres t  i n  a 
certain property to another party with- 
in a specified period of time no judi- 
cial  sale  takes place because no sale 
takes place. This would be true even 
i f  the person ordered to convey his in- 
te res t  refused t o  do so and the regis- 
ter executed said conveyance." 

N C I C  Reports May Supply 

Suffi cient Probable Cause 

To Make Warrantless Arrest 

In an opinion dated Nov. 25, 1981, 
the attorney general noted that  the Ala- 
bama Supreme Court in Daniels v .  State,  
290 A1 a .  316, 276 So. 4 4 1 7 3  h a d e -  
solved the question of whether Section 
15- 10-3, Code of A1 abama 19 75, authorizes 
police officers t o  make warrantless ar- 
rests  for  extradition purposes on the ba- 
s i s  of a National Crime Information Center 
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(NCIC) teletype which matches the gene- 
ral description of the person t o  be ar- 
rested. 

In answering this  question in the af- 
f i  rmative, the attorney general also de- 
termined that while Section 15-9-41, Code 
of Alabama 1975, authorizes warrantless 
arrests  for  felonies committed in another 
s t a t e  carrying a sentence of death or l i f e  
imprisonment, i t  does not prohibit arrests  
for  felonies carrying a lesser sentence. 

Probate Judges - Detention 

Of Persons Pending Outcome 

Of Competency Hearings 

On Nov. 25, 1981, the attorney general 
issued an  opinion stating that a probate 
judge i s  n o t  authorized t o  order ci ty po- 
l i c e  t o  detain or confine a person prior 
t o  the final outcome of commitment pro- 
ceedings. In support of his opinion, the 
attorney general cited Section 22-52-7 of I 

the. Code which specifically designates the 1 
sherl ' f fas  the law enforcement off icer  en- 
t i t l e d  t o  receive such orders. Because 1 
of the express wording on this Code set- - 
t i on  and  repeated reference t o  county of- 
f i c i a l s  throughout the s ta tu te  governing 
the commitment of the mentally i 11 , the 
attorney general concluded t h a t  the county 
sheriff  was the only of f ic ia l  legally au- 
thorized t o  carry out a probate judge's 
order t o  hold or  confine a person who i s  
the subject of commitment proceedings. 

Verification Of Signatures 

On Petition for  Wet-Dry Election 

In an opinion issued Nov. 25, 1981, the 
attorney general s tated t h a t  in verifying 
signatures on a petition calling for  a 
wet-dry election, the probate judge can 
include the names of people who were no t  
registered t o  vote a t  the time the peti- 
tion was f i led  i f  they become registered 
voters prior t o  the final date of ce r t i f i -  
cation. Accordingly, th is  opinion sets  
the date for  determining whether a person 
who has signed such a petit ion i s  a qualir 
fied voter a t  the time the petition i s  ac- 
tually verified rather t h a n  a t  time of 
f i l ing  or  ea r l i e r .  

(Continued On Page 16)  
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Court Order D i r e c t i n g  Dest ruc t ion  

O f  Excess Evidence V a l i d  

The a t to rney general was recen t l y  asked 
whether i t  was proper fo r  a  cour t  t o  order  
the  dest ruc t ion  before t r i a l  o f  excess ev i -  
dence seized under the  Uniform Cont ro l led  
Substance Act. I n  an op in ion  dated Nov. 18, 
1981, the  a t to rney general he ld  t h a t  such an 
order  was v a l i d  under Sect ion 20-2-93 o f  the 
Code, which i nd i ca tes  t h a t  the  d i s p o s i t i o n  - 
of evidence f a l l s  w i t h i n  the  c o u r t ' s  d iscre-  
t i o n .  The a t to rney  general went on t o  s t a t e  
t h a t  even though n o t  s t a t u t o r i l y  mandated, 
i t  might be advisable t o  ho ld  a  p r e - t r i a l  
hearing w i t h  the defendant present p r i o r  t o  
d i s p o s i t i o n  i n  order  t o  avoid l a t e r  claims 
t h a t  the destroyed evidence could have ben- 
e f i  t e d  the  defense i n  some manner. 

Admit t ing O r  Readmitt ing 

Defendant t o  B a i l  

I n  answer t o  quest ions concerning Sect ion 
.5-13-64 of the  Code, the  a t to rney general 
ssued an op in ion  on Nov. 25, 1981, i n t e r -  

p r e t i n g  the p rov i s ion  of t h i s  sec t ion  as f o l -  
lows: 

1. Upon surrender o f  the defendant t o  the 
s h e r i f f  i n  the  county where cou r t  i s  held, 
the sure t ies  are exonerated on the  b a i l .  

2. Where the  defendant, charged w i t h  a  
misdemeanor, has been surrendered and sure- 
t i e s  released from ba i  1, the  s h e r i f f  may 

discharge the  defendant on new ba i  1. 
3. If the defendant i s  charged w i t h  

a  felony, upon surrender the  county 
a 

s h e r i f f  "must keep him i n  j a i l  u n t i l  
discharged by law." "Dfscharge by law" 
means the grant ing  of new bond by the  
proper court ,  a c t i n g  on the defendant 's 
motion request ing t h a t  he be readmit ted 
t o  b a i  1. 

Based on Sect ion 12-11-30 and Sect ion 
12-12-32 of t h e  Code, the a t to rney gene- 
r a l  s ta ted  t h a t  e i t h e r  the  d i s t r i c t  
c o u r t  o r  c i  r c u i  t cour t  has j u r i  s d i c t i o n  
o f  a  fe lony  case p r i o r  t o  r e t u r n  o f  an 
ind ic tment  t o  determine if the defendant 
i s  admitted o r  readmit ted t o  b a i l .  Thus, 
a  defendant who has been bound over t o  
the grand j u r y  by a  d i s t r i c t  judge o r  has 
waived t o  the  grand j u r y  may proper ly  ap- 
p l y  t o  e i t h e r  c o u r t  t o  be admitted o r  r e -  
admitted t o  ba i  1. 

F a i r  T r i a l  Tax - M u n i c i p a l i t i e s  

I n  an op in ion  released recen t l y  t o  t h e  
mayor of Gulf Shores and dated Nov. 18, 
1981, the  a t to rney general s ta ted  t h a t  un 
der the  language o f  Sect ion 12-19-251.1, 
Code of Alabama 1975, a  municipal i ty may 

C 
n o t  use i t s  f a i r  t r i a l  t ax  rece ip ts  t o  
defray admin i s t ra t i ve  costs i ncu r red  i n  
p rov id ing  counsel t o  i nd igen t  defendants. 
The op in ion  s ta tes  t h a t  t he  At torney Gen- 
e r a l ' s  O f f i c e  bel ieves tha t ;  

". . . the so le  purpose o f  the  f a i r  
t r i a l  t ax  a c t  i n  t h i s  regard i s  t o  pay 
the  fees and expenses o f  at torneys who 
represent i nd igen t  c r im ina l  defendants. " 

Probate Judae's Retirement - 
Empl oyment A f t e r  Ret i  rement 

I n  an op in ion  dated Nov. 9, 1981, and 
released t o  a  probate c o u r t  judge, the 
a t to rney general has opined t h a t  a  probate 
judge w i  t h  s u f f i c i e n t  years of c r e d i t a b l e  
se rv i ce  earned toward r e t i  rement, b u t  who 
i s  no t  y e t  60 years o f  age, as requ i red  by 
the re t i rement  laws, may res ign  p r i o r  t o  
a t t a i n i n g  age 60 and then draw bene f i t s  
upon reaching age 60. (Please note: a l -  
though n o t  c i t e d  by the  opinion, Sect ion 
12-18-83 s p e c i f i c a l l y  se ts  fo r th  t h a t  the  

* 
probate judge may leave h i s  o r  her con- 
t r i b u t i o n s  i n  the  re t i rement  fund and 

(Continued On Page 17) 
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rece i ve  a  c e r t i f i c a t e  of c red i  tab1 e  se rv i  ce 
which may l a t e r  be f i l e d  upon reaching a r e -  
t i r emen t  age.) 

The op in ion  f u r t h e r  holds t h a t  such judge 
cou ld  accept a  p o s i t i o n  w i t h  a  post-secon- 
dary i n s t i t u t i o n  o f  h igher  l e a r n i n g  and be 
pa id  f o r  t h a t  work wh i le ,  a f t e r  reaching age a 60, drawing re t i r emen t  benef i ts  as w e l l .  
The a t to rney  general s p e c i f i  ca l  l y  r u l e d  t h a t  
t h i s  would n o t  v i o l a t e  Sect ion  280 o f  t he  
C o n s t i t u t i o n  ( p r o h i b i t i n g  the  ho ld ing  o f  two 
o f f i c e s  of  p r o f i t )  nor would i t  c o n f l i c t  
w i  t h  any o the r  c o n s t i t u t i o n a l  o r  s t a t u t o r y  
p rov i s ion .  

E lec t ions  - 
Corrupt  Prac t ices  Act  

A s t a t e  l e g i s l a t o r  r e c e n t l y  requested an 
o p i n i o n  of  t he  a t to rney  general regard ing  
c e r t a i n  ac t i ons  i n  seeking r e e l e c t i o n .  
Due t o  the  impor tan t  na ture  o f  these i n -  
q u i r i e s  and the  responses, the  op in ion  i s  
r e p r i n t e d  here i n  i t s  e n t i r e t y .  

" ' QLIESTICIN : Can an i ncumbent 1  egi  s l  a- 
t o r  ( e i t h e r  a  Representat ive o r  a  Senator) 
use h i s  l e g i s l a t i v e  s t a t i o n e r y ,  p a i d  f o r  
w i t h  h i s  own p r i v a t e  funds, t o  announce 
h i s  p lans f o r  r e e l e c t i o n  ( o r  t o  announce 
t h a t  he w i l l  seek another o f f i c e )  and t o  
s o l i c i t  t he  suppor t  of t h e  vo ters  i n  h i s  
c u r r e n t  o r  p o t e n t i a l  d i s t r i c t ?  

"'QUESTION: If t h e  answer t o  the  f i r s t  
ques t ion  i s  i n  t he  a f f i r m a t i v e  ( t h a t  an i n -  
cumbent l e g i s l a t o r  can use l e g i s l  a t i v e  s ta -  
t i o n e r y  f o r  campaign purposes), i s  i t  neces- 
sary  t o  have p r i n t e d  on the  s t a t i o n e r y  t h a t  

- 
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the m a i l i n g  i s  no t  p a i d  f o r  a t  s t a t e  ex- 
pense o r  t o  i n d i c a t e  t h a t  t he  l e t t e r  con- 
s t i  t u t e s  a  p a i d  p o l i t i c a l  advert isement? 

"'QUESTION: Under the  p rov i s ions  o f  
t he  Alabama Corrupt  Prac t ices  Act,  i s  a  
l e t t e r  ma i led  by a  candidate campaigning 
f o r  a  s t a t e  o f f i c e  requ i red  t o  con ta in  
on t h e  face o f  t he  s t a t i o n e r y  t h a t  t he  
l e t t e r  c o n s t i t u t e s  a  p a i d  p o l i t i c a l  ad- 
ver t isement? Would t h e  answer t o  t h i s  
ques t ion  be any d i f f e r e n t  i f  the  l e t t e r  
i t s e l f  d i d  n o t  i n d i c a t e  t h a t  i t  was a  
p a i d  p o l i t i c a l  advert isement b u t  t he re  
was some p iece o f  campaign 1  i t e r a t u r e  
con ta in ing  t h a t  d i sc la imer  t h a t  was en- 
c losed i n  the  m a i l i n g ? "  

"Quest ion one can be answered i n  t he  
a f f i r m a t i v e .  Ne i the r  t he  Corrupt  Prac- 
t i c e s  Act, Sect ion 17-22-1 throuqh Sec- 
t i o n  17-22-15, Code o f  Alabama, i975, nor  
the  Eth ics  Law, Sect ion  36-25-1 through 
Sect ion 36-25-30, Code o f  Alabama, 1975 
~ r o h i b i t s  a  l e q i s l a t o r  from using h i s  
s ta t i one ry ,  p a i d  f o r  w i t h  h i s  own p r i v a t e  
funds. t o  so l  i c i  t e l e c t o r a l  s u ~ ~ o r t .  

"1n response t o  your  second' quest ion,  
t he re  i s  no l e g a l  requirement t h a t  you 
p r i n t  on t h e  s t a t i o n e r y  t h a t  i t  i s  no t  
p r i n t e d  a t  s t a t e  expense. This  i s  a  po- 
l i t i c a l  dec i s ion  l e f t  t o  your  own d i sc re -  
t i o n .  Also, t he  l e t t e r  need n o t  be marked 
as a  ' p a i d  adver t isement '  s ince  pursuant 
t o  Sect ion 17-22-14, Code o f  Alabama, 1975 
on l y  p a i d  po l  i ti c a l  advert isements appear- 
i n g  i n  the  newspaper need be marked as 
such. However, pursuant t o  Sect ion  17-22- 
13, ' p r i n t e d  ma t te r  having reference t o  an 
e l e c t i o n  o r  t o  any candidate, s h a l l  bear 
on the  face thereof ,  t he  name and the  ad- 
dress of t he  person causing the  same t o  be 
pub1 ished. ' Thus, the  s t a t i o n e r y  o r  t h e  
contents o f  t h e  l e t t e r  should con ta in  e- 
nough in fo rma t ion  t o  meet t h i s  requirement. 

''In response t o  you r  t h i r d  quest ion,  I 
r e f e r  you again t o  Sect ion  17-22-13 and 
Sect ion  17-22-14, Code o f  Alabama. 1975. 
A l e t t e r  need n o t  say ' p a i d  p o l i t i c a l  ad- 
ver t i sement '  per  se, b u t  must i n d i c a t e  on 
the  face  the reo f  who caused i t  t o  be pub- 
l i s h e d  i f  i t  makes re ference t o  an e l e c t i o n ,  
o r  any candidate. I f  the  l e t t e r  makes no 
such reference,  t h a t  d i sc losu re  need n o t  
be made. " 

(Continued On Page 1 8 )  
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ALABAMA JUDICIAL INQUIRY COMMISSION 

SYNOPSES OF ADVISORY OPINIONS 
Below are  synopses C X X I I I  and C X X I V  issued 

by the  A1 abama Judi c i  a1 I n q u i r y  Commission 
t h i s  month: 

SYNOPSIS CXXIII--Must a judge, who teaches 
pa r t - t ime  a t  a major s t a t e  u n i v e r s i t y ,  re-  
cuse h imse l f  on a l l  l i t i g a t i o n  i n v o l v i n g  t h a t  
i n s t i t u t i o n ?  I n  the  facts presented, the  
judge receives a $500 f o r  teaching a course 
a t  the  i n s t i t u t i o n .  The i n s t i t u t i o n  i s  an 
i n te rvenor  i n  the l a w s u i t  i n  quest ion, and 
the p l a i n t i f f  has asked t h a t  t he  judge be 
recused. 
OPINION--It i s  the  op in ion  o f  the Commission 
t h a t  under Canon 3C of t he  Alabama Canons 
o f  J u d i c i a l  E th ics  the  judge should disqua- 
l i f y  h imse l f  from hear ing any proceeding i n  
which the  educat ional  i n s t i t u t i o n  by which 
he i s  err~ployed i s  a par ty .  Canon 3C pro- 
vides t h a t  a judge should d i s q u a l i f y  him- 
s e l f  from hear ing any proceeding i n  which 
h i s  i m p a r t i a l i t y  might  reasonably be ques- 
t ioned.  I n  t h i s  instance,  the Commission 
f i n d s  t h a t  o the r  l i t i g a n t s  as w e l l  as the  
general pub1 i c  might  reasonably quest ion a 
judge 's  i m p a r t i a l i t y  i n  any proceeding 
where the  i n s t i t u t i o n  by which the judge i s  
employed i s i nvol ved. 

SYNOPSIS CXXIV--May a munic ipal  c o u r t  judge - 
serve as such and be a candidate f o r  member- 
sh ip  i n  the  Sta te  House of Representatives, 
and i f  elected, may the  judge ho ld  both po- 
s i  t i o n s ?  
OPINION--This Commission i s  au thor ized t o  
g i v e  opin ions o n l y  on t h e  Alabama Canons of 
Judi  c i a 1  Eth i  cs. Quest ions p e r t a i n i n g  t o  
the  c o n s t i t u t i o n a l  p r o h i b i t i o n  aga ins t  

ho ld ing  two of f ices of p r o f i t  a re  more 
p roper l y  addressed t o  the  a t to rney  gen- 
e r a l .  Municipal judges are bound by 

* 
c e r t a i n  of the Canons. A munic ipal  
judge i n  most instances holds a p a r t -  
t ime pos i t i on .  Compl iance w i t h  the 
Canons sec t i on  provides tha t :  "A  p a r t -  
t ime judge i s  a judge who serves on a 
cont inu ing basis, bu t  i s  permi t ted  by 
law t o  devote t ime t o  some o the r  profes-  
s i o n  o r  occupation and whose compensa- 
t i o n  f o r  t h a t  reason i s  l ess  than t h a t  
o f  a f u l l - t i m e  judge." A pa r t - t ime  judge 
i s  n o t  requ i red  t o  comply w i t h  Canons 
5D, E, F, G and 6C. Such pa r t - t ime  
judges are n o t  excused from compliance 
w i  t h  the  prov is ions  of Canon 7. Canon 
7A ( 2 )  requires t h a t  a judge should re-  
s ign  h i s  o f f i c e  when he becomes a candi- 
date e i t h e r  i n  a p o l i t i c a l  pr imary o r  i n  
a general e l e c t i o n  fo r  a non- jud i c ia l  o f -  
f i c e .  The l e g i s l a t i v e  o f f i c e  t o  which 
the judge, i n  t h i s  instance, seeks e lec-  
t i o n  i s  a non- jud i c ia l  of f ice.  It i s ,  
therefore,  the  op in ion  of the  Commission 
t h a t  a munic ipal  judge, who becomes a 
candidate f o r  e l e c t i o n  t o  the  s t a t e  leg-  
i s l a t u r e ,  i s  requ i red  by Canon 7A (2)  t o  
res ign  h i s  j u d i c i a l  o f f i c e  p r i o r  t o  be- 
coming a candidate. The Commission would 
a l so  p o i n t  ou t  the p rov i s ions  o f  Sect ion 
6.08 (b)  of Amendment 328 of the  Consti - 
t u t i o n  o f  Alabama (1901). "(No) judge 
except a judge o f  probate cou r t ,  s h a l l  
seek o r  accept any non- jud i c ia l  e l e c t i v e  
of f ice,  o r  h o l d  any o the r  o f f i c e  o f  pub- 
l i c  t r u s t .  . ." 

NOTES FROM THE APPELLATE BENCH 
Cases argued before  the  Supreme Court I 

o f  Alabama dur ing  the  pas t  month inc lude:  

STATES-PRIVATE ENTERPRISE--Can UAB ' s  Speech 
and Hearing Center s e l l  hear ing a ids? 
(80-601 - Church4 11) 

MANDATORY RETIREMENT OF STATE EMPLOYEES-- 
Whether governor 's a c t i o n  i n  o rde r ing  
s t a t e  department heads n o t  t o  recommend 
employment o f  s t a t e  employees over  age 70 
v i o l a t e d  l e g i s l a t i v e  i n t e n t  which al lowe 9 State  Personnel Board d i s c r e t i o n  t o  appro 
employment pas t  70 on a case-by-case basis.  
(80-498 - Hawkins) 

(Continued On Page 1 9 )  



NOTES FROM THE APPELLATE BENCH 
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OIL AND GAS POOLING -- NOTICE TO OWNER -- 
Whether owner o f  minera l  i n t e r e s t s  re -  
ce ived proper n o t i c e  of a hear ing before , 
t he  O i l  and Gas Board on a "pool ing"  a r -  
rangement. (80-592 - Walker) 

ELECTRONIC SURVEILLANCE - ATTORNEY-CLIENT 
PRIVILEGE - -Sta te  w i res  an i n v e s t i g a t o r  
f o r  sound and t h a t  i n v e s t i g a t o r  takes p a r t  
i n  a three-way conversat ion w i t h  t h e  ac- 
cused and h i s  a t to rney  and the  conversa- 
t i o n  i s  heard d i r e c t l y  by t h e  prosecutor .  
I s  t h i s  e l e c t r o n i c  s u r v e i l l a n c e  a v i o l a -  
t i o n  of the  accused's S i x t h  Amendment 
r i g h t  t o  counsel? (80-806 - EX pa r te  
State:  Graddick) 

EMPLOYEE BENEFITS - CAPTIVE COUNTIES -- 
Whether s i c k  leave b e n e f i t s  payable t o  
employees o f  "capt ive  count ies"  were ob- 
1 i g a t i o n s  of t he  s t a t e  when the  l e g i s l a -  
t u r e  t rans fe r red  county road work back 
t o  the  respec t i ve  " cap t i ve  count ies.  " 
(80-623 - '  Kemp v. B r i t t )  

MEDICAL MALPRACTICE - NATIONAL OR COM- 
MUNITY STANDARD OF CARE --Whether t he  
t r i a l  c o u r t  e r r e d  i n  f a i l i n g  t o  charge 
t h e  j u r y  t h a t  defendants are  h e l d  t o  a 
na t i ona l  medical neighborhood standard 
unless the re  i s  evidence t h a t  demonstrates 
t h a t  such a n a t i o n a l  medical neighborhood 
standard could not ,  because o f  j u s t i  f i  a- @ b l  e c i  rcumstances , be adhered t o .  (80- - 
518 - Doctors ~ a n e ,  Bryant,  ~ u b a n k s  and 
Dul aney , etc .  ) 

LOCAL LEGISLATION - UNCONSTITUTIONALITY -- 

Whether an a c t  which created the  B i r -  
m i  ngham-Jefferson County C i v i c  Center 
A u t h o r i t y  i s  v i o l a t i v e  o f  the  Const i -  
t u t i o n  o f  the  Sta te  of Alabama. 
( B i  rmingham-Jefferson County C i v i c  
A u t h o r i t y  - 80-697) 

WHETHER THE COURT OF CIVIL APPEALS -- 
c o r r e c t l y  he ld  t h a t  evidence i n  a s l i p  
and f a l l  case was i n s u f f i c i e n t  t o  sup- 
p o r t  the  v e r d i c t  of the  j u r y .  

WHETHER AN ACCUSED, WHO --was i n  f reez ing  
water  near a shrimp boat  on which i l l i c i t  
drugs were a1 1 egedly i 11 egal l y  seized, 
can c l a i m  t h a t  t he  search was unreasonable 
as t o  him. 

WHETHER A HOMEOWNERS' POLICY --would cover 
the  ac ts  o f  the  vo lun tary  f i r e  c h i e f  who 
a l l e g e d l y  was g u i l t y  o f  neg l i gen t  super- 
v i s i o n  o f  vo lun ta ry  f i remen du r ing  the 
course o f  a f i r e .  (80-653 - Mannes) 

WHETHER THE MAJORITY STOCKHOLDER --of a 
co rpo ra t i on  gave reasonable n o t i c e  t o  
the  co rpo ra t i on ' s  i nsuror  o f  an i n c i d e n t  
i n v o l v i n g  an a1 leged assau l t  by t h e  ma- 
j o r i t y  s tockho lder  on a patron. (80-224 - 
McDonal d) 

COUNTY BOARDS OF ELIDCATION - DAY CARE CEN- 
TERS --Whether a county board o f  educat ion 
i s  au thor ized t o  operate a day care center .  
(80-579 - Clark  v. Jef ferson County Board 
o f  Educat ion) 

COUNTIES - FAILURE TO FILE A CLAIM --Whet- 
her  t he  p l a i n t i f f ' s  f a i l u r e  t o  f i l e  a c la im  
w i t h  the county commission barred an ac- 
t i o n  f o r  damages caused by water which backed 
up i n  a drainage system. (80-665 - Burge) 

INSPECTIONS OF - LIABILITY BETWEEN INSUROR 
AND INSURED FOR NEGLIGENT INSPECTION --Whet- 
her  an i n s u r o r  who conducts an i nspec t i on  
i n  connect ion w i t h  i t s  issuance o f  a po- 
l i c y  on a motel and who has w r i t t e n  d i s -  
c la imer  w i t h  regard t o  the  inspect ion ,  can 
be h e l d  l i a b l e  f o r  a neg l i gen t  i nspec t i on  
by the  owner o f  the motel.  (80-479 - 
Ranger Insurance Co. ) 

DISCOVERY - NON RESIDENT CORPORATE EXECU- 
TIVE AT PLACE OF TRIAL --Whether an execu- 
t i v e  o f  a l i m i t e d  par tnersh ip  defendant 

(Continued On Page 20) 
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who l i v e s  i n  Jacksonvi l le ,  F la.  where the 
p r i n c i p a l  p lace o f  the par tnersh ip  busi -  
ness i s  located,  can be compelled t o  a t -  
tend a  depos i t ion  hearing i n  Birmingham, 
the s i t e  o f  the tri a1 , whether mandamus 
can r e v i s e  the t r i a l  judge's re fusa l  t o  
q i  ve the  non-resi dent execut ive a  protec-  

- 

t i v e  order. (80-919 - Old Mountain Pro- 
p e r t i e s ,  Ltd. ) 

L E G A L  N O T E S  

JOINT TENANTS WITH RIGHT OF SURVIVORSHfP -- 
Whether proper ty  owned by the husband and 
w i f e  as j o i n t  tenants w i t h  r i g h t  o f  sur- 
v i vo rsh ip  was changed i n t o  a  tenancy i n  
common when the husband and w i f e ,  dur ing 
a  d ivorce proceeding, agreed as fo l lows:  
"The property . . . s h a l l  be s o l d  upon 
the  agreement o f  both p a r t i e s  ," and t h e  
husband died before the proper ty  was so ld . "  
The case requ i res  a  r e v i s i t i n g  o f  Bernhard 
v. Bernhard, and Nunn v. Ke i th .  (80-718 
M y r t l e  Henley Watford) 

NATIONAL CENTER FOR STATE COURTS 

ANNOUNCES 1982 PAPER COMPETITION 
En t r i es  are  being accepted f o r  t he  

second nat ionwide compet i t ion f o r  repo r t s  
on innovat ive  ways t o  make cour t s  more 
e f f i c i e n t  , sponsored by the  Nat ional  
Center f o r  S ta te  Courts, 

The compet i t ion i s  open t o  judges, 
cou r t  admin is t ra tors  , and others employed 
f u l l  t ime i n  the  cou r t  systems o f  t he  
states,  the D i s t r i c t  o f  Columbia, Puerto 
Rico, American Samoa, Guam, the  V i r g i n  
Is lands o r  an American Ind ian  t r i b a l  
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cour t .  
F i r s t  p r i z e  w i l l  be $1,000; second 

p r i z e  $500; and t h i r d  p r i z e  $300. Two 
honorable mention awards o f  $150 w i l l  
a l so  be made. 

Winners o f  t he  1981 compet i t ion were 
Anthony Vol lack, a  judge i n  the  F i r s t  
J u d i c i a l  D i s t r i c t  Court i n  Golden, Colo., 
who won f i r s t  place f o r  a  r e p o r t  on j u d i -  
c i a l  c o n t r o l  management; Joseph F. Gag- 
1  i a r d i  , admin is t ra t i ve  judge o f  t h e  N in th  
J u d i c i a l  D i s t r i c t  i n  White Plains, N.Y., 
who received the  second-place p r i z e  f o r  a  
r e p o r t  on j u r y  management; and Rose C.  
Nugent, chiref cou r t  admin i s t ra to r  o f  the  
M i  1  waukee, Municdi pal Court, who earned the  
t h i r d - p l a c e  b r i z e  w i t h  a  r e p o r t  on the  
use o f  computers t o  speed municipal cou r t  
business. 

Honorable mention awards were g iven t o  
G .A, Surles, O f f i c e  o f  Court Administra- 
t i o n ,  Columbia, S.C.; Joseph L. Longobardi, 
judge, Superior Court, Wilmington, Del.; 
and Harvey Halberstadter ,  p res id ing  judge, 
D i s t r i c t  Court, E l izabeth,  N.J. 

Awards are f o r  papers descr ib ing  the  
most e f f e c t i v e ,  e f f i c i e n t ,  and innovat ive  
methods c u r r e n t l y  i n  use by a  c o u r t  o r  

0 
cour ts  t o  speed the  d i s p o s i t i o n  o f  cases, 
t o  reduce costs t o  the  p u b l i c  o r  t o  l i t i -  
gants, t o  increase e f fec t iveness,  o r  t o  
improve the  q u a l i t y  o f  j u d i c i a l  system 
performance. 

A l l  admissions are  t o  be addressed t o  
the  Executive D i rec to r ,  Nat ional  Center 
f o r  S ta te  Courts, 300 Newport Avenue, 
W i l l  iamsburg, Va. 23185, and received no 
l a t e r  than A p r i l  30, 1982. Awards w i l l  
be announced and presented on o r  before 
Aug. 15, 1982. 

Submissions w i l l  be judged on t h e  i n -  
novat ive nature  of t h e  m e t h d s  described, 
cos t  e f fec t iveness , t h e i r  impact on t h e  
j u d i c i a l  system, t h e i r  t r a n s f e r a b i l i t y  t o  
o the r  cour ts ,  and on the  clarity o f  t h e  
presentat ion and the  documeiltation.pro- 
v ided t o  substant ia te  t h e  benef i ts  o f  t h e  
methods reported. 

The awards, c a l l e d  the  Nat ional  Center 
f o r  S ta te  Courts Paul C. Reardon Awards 
i n  J u d i c i a l  Admin is t ra t idn  fop 1982, are 
named i n honor o f  the  N a t i o ~ a l .  Center ' s  
f i r s t  president ,  Reardon sewed as a  

a ;, 

j u s t i c e  o f  t he  Supreme J u d i c i d l  Court o f  
Massachusetts from 1962 t o  1976 and as 
c h i e f  j u s t i c e  o f  i t s  Superior Court from 
1955 t o  1962. 
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Judging the - judges ' 
. 

Japan spent millions last  year 
educating the judges who sit on that 
nation's courts. Before they can even 
hear their first  cases, Japanese 
judges-tp-be ~ I u s ~ ,  after law school, 
undergo two additional years of 
tmhing. Once seated, they then 
must spend at least two weeks out of 
every year getting refresher school- 

W i l s e w h e r e  in thc free world the - ~ --. 
countries of West C3erm&y, France, 
Italy and others set  similar stand- 
ards. In various ways. they reauire 
l u d w  to go to achodl tb leak  hdw to 
serve a8 Judges. 
Only in the United States, ln fact, 

Ls tbe process of educating judges so 
hit or m k  Aq a natlon, we set exten- 
sive educational requirements for 
doctors and make comparable legal 
demands on teachers and other 
professionals. We extend standuds 
even to such licensed crafts as bar- 
bering and plumbing. Yet for the 
most part, if someone in America 
wishes to be a,judge a n d  meets 
shockingly min i ma1 requlnments, 
he or she can run for the job and, if 
succeaaiul, can be- dlspenslng jus- 
tice regardless of background, train- 
ing os ~ O W - ~ O W .  

The results are too often predict- 
able. We harvest our shr re  of the  
bitter fruit right here in Hanilton 
county. 

Fortunately, a new era appears 
dawalng and at the forefront of the 
movement Is The National JudiciaI 
College in Reno, Nev. There, aince 

64, 8 total of 12,721 judges from 
te, county and municipal jurisdic- 
ns have undergone rigorous class- 4 m training. (Of these, 482 have 

come from Ohio, 18 from Clncln- 
-1 

Despite the college's record, i ts 
deem, Ernst John Watts, himself a 
former judge, is far from satisfied. 
He thinks the nation's standards for 
judicial performance are still almost 
non-eltistent. He believes too many 
judges are reluctant to respond to 
the increasingly complicated roles 
thrust on them by modern society. 
He worries that the public too often 
perceives judges as high-handed and 
out of touch. 

I was privileged this week to visit 
the college and to see first-hand the 
process the judges go through. They 
come voluntarily, pay tuition, put tn 
full academic days and are forced to 
re-think many of the thlngs they do 
on the bench. They are exposed to 
new ideas and new ways. 

Many of them come on thelr own 
vacation time. Only it's no vacation. 
There's little time for the more fa- 
mous diversions of Reno. 

They get ampie chance for shop 
talk with thelr colleagues and to vent 
pent-up feellngs about thelr Jobs. 

It  was in thh latter connection 
that I encountered several hundred 
of the student-judges. I was invited 
to discuss press-bar matters w i t h  
them and in the course of our some- 
times heated dlalogue discovered 
just how nerve-wracking and ins- 
trating the buslness of judging can 
be. 

Tnelr Honors had plenty to say 
about the news media and what a 
paor job we've done in explainlng.the 
courts ta the publlc. . 

More than that, however, I le'arn- 
ed how unfairly the judges feel soci- 
ety deals with them. Especially are- 
they upset about the public's reac- 
tion to their role in combatting 
crMa 

"We are locklng up more people 
than ever before," complained one 
veteran judge from South Florida 
"They can't bui ld  prisons f a s t  
enough to house the criminals we're 
sending up. Yet the publlc sees w as 
being soft on crime because some 
federal judge or some parole boaM 
turns them loose to prey again on the 
innocent. It's a thankless job with 
lousy pay and I sometimes wonder 
what I'm doing there." 

I f  the assembled judges sounded 
at times a little paranoid, I con- 
cluded they had plenty of reason for 
it. In this respect, they dlffer little 
from editors I know. 

Both of us are viewed by the pub- 
lic as frequently arrogant power 
brokers, remote, lacking account- 
ability and living in an ivory tower. 

The National Judiclal College 1s 
trylng to change that. Dean Watts 
worries about the courts being per- 
ceived fs places where Justice ls 
sometimes not done, where the privi- 
leged are still favored and where the 
verdict almost always takes too long. 

He notes that this is Lhe first yeat 
in which all 50 states now have judi- 
cial disciplinary commlssions for  
handllng wayward judges. Isn't i t  
ironic, he asks, t h a t  t h e  s a m e  
emphasls Is not placed on the educa- 
t i o n  of J u d g e s  as a measure of 
preventive medicine. 

It's Interesting to note that when 
the Ohio Supreme Court ruled early 
thh year that all state judges must 
start taklng 20 hours of classroom In- 
struction annually, Ohio became 
on1 y t h e  sixth s ta te  to require 
mandatary judictal education. 

There's obviously a long road 
ahead but the folks in Reno are bls.- 
ing an impressive trall. 
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COURT NEWS, Volume 6, Number 1, 
newslet ter  o f  the  Alabama Judi c i  a1 
System, i s  publ ished rnontly as an 
informat ional  and educational serv- 
i c e  t o  s t a t e  j u d i c i a l  o f f i c i a l s  and 
personnel. I n q u i r i e s  should be 
addressed t o  Admin is t ra t ive  O f f i c e  
o f  ,Courts, 817 South Court Street ,  
Montgomery, AL 36130. Telephone: 
(205) 834-7990 o r  1-800-392-8077. 

Robert Mar t tn  
D i r e c t o r  o f  Admin is t ra t ive  Services 
and E d i t o r  

Karan Sexton Sims 
Assistant  E d i t o r  

C. C, TORBERT, JR. 
Alabama Chief Jus t i ce  
ALLEN L. TAPLEY , CI. 1 
Admin is t ra t ive  D i r e c t o r  o f  courts ' . 

ROBERT E. LEE KEY, President 7 . ..T, 

Associat ion o f  C i r c u i t  Judges < .  a . 
JERRY FIELDING, President 
Associat ion o f  D i s t r i c t  Judges . .  
JERRY BATTS, President .9 - . 

r '  3 

Associat ion o f  Municipal Judges , 
JOHN P. OLIVER, President , 4, , -  / 

Associat ion o f  Juveni l e  Court Judqes - 
SAM GRICE, President , I  I 

Associat ion o f  Clerks and Registersr5=" 
DAVID MILLER, President ' * J b *  . 

5 .  

.# P Shorthand Reporters Associat ion . 4 

SANDY HUOVINEN, President 
C i  r c u i  t Judaes ' Secretar ies ~ s s o c i a t i a n  
JACKIE HEARTSILL, President 
D i s t r i c t  Judges ' Secretar ies Associat ion . '- 

STATE OF ALABAMA 
/ ADMINISTRATIVE OFFICE OF COURTS 
\ 01 7 W t h  Court Sk.( 

Montgonmy, Akkma 38130 


