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Torbert Appoints Committee To Develop 
Guidelines For Indigent Defense Claims 

I n  a  r ecen t  speech t o  t h e  Alabama Cr im ina l  Defense Lawyers Assoc ia t ion ,  
Ch ie f  J u s t i c e  C. C. To rbe r t  J r .  announced t h a t  he had appointed a  committee 
on i n d i g e n t  defense c la ims  and procedures which w i l l  be cha i red  by C i r c u i t  
Judge B i l l  Gordon, Montgomery County. "As a  r e s u l t  o f  t h e  concern expressed 
t o  me by defense a t t o rneys  and t r i a l  judges rega rd ing  procedura l  problems 
and d i f f i c u l t i e s  r e l a t i n g  t o  t h e  f i l i n g  of c la ims  i n  i n d i g e n t  defense cases, 
I have appointed a  committee t o  l ook  i n t o  t h i s  mat te r .  The purpose of t h i s  
committee i s  t o  rev iew a1 1  
procedures r e l a t i v e  t o  t h e  
f i l i n g  o f  c la ims  and t o  de- 
ve lop  m a t e r i a l s  and per-  
haps CLE programs on t h i s  
t o p i c  which would a s s i s t  
i n  t h e  more e f f i c i e n t  man- 
agement o f  t h e  S t a t e  F a i r  
T r i a l  Tax Fund," s a i d  Tor-  
b e r t  t o  t h e  Assoc ia t i on  
members. 

"The h i s t o r y  o f  t h e  
F a i r  T r i a l  Tax Fund has 
been one of c o n t i n u a l  de- 
p l e t i o n  ," s a i d  Torber t .  
I n  FY 1976-77, t he  begin-  
n i n g  balance o f  t h e  F a i r  
T r i a l  Tax Fund was 
$307,000. I n  FY 1979-80, 
t h e  balance had been r e -  
duced t o  $62,000, and i n  
FY 1980-81, t h e  beg in -  
n i n g  balance had dwin- 
d l e d  t o  $960. According 
t o  Torber t ,  t h i s  sharp r e -  
d u c t i o n  i n  t h e  beg inn ing  
balance occur red  d e s p i t e  
t h e  $100,000 annua l l y  r -  
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assigned as judge i n  charge o f  the. 
i n d i a e n t  defense c la ims rev iew svstem. 
~ u d ~ e  F e r r i  11 McRae f i r s t  served" as judge 
i n charge, b u t  C i  r c u l  t Judge Michael 
Zoghby now holds the  posl t i o n .  One of the  
r e s p o n s i b i l i t i e s  o f  the  judge i n  charge i s  
t o  appo in t  th ree  experienced c r i m i n a l  de- 
fense lawyers t o  serve as i n d i g e n t  defense 
c la ims reviewers. A l l  c la ims are i n i t i a l -  
l y  submitted t o  the  judge i n  charge who i n  
t u r n  submits them t o  a  member o f  the  re -  
view committee on a  r o t a t i n g  basis .  " I n  
l a r g e  count ies,  a t  l e a s t  th ree  a t to rneys  
a re  needed t o  serve on the  review commit- 
tee  so t h a t  the  workload can be spread 
o u t  and so t h a t  an a t to rney  who may have 
an i n d i g e n t  defense c l a i m  would n o t  be 
able t o  rev iew h i s  own claim," s t a t e d  
McRae. At torneys are  n o t  appointed f i x e d  
terms on the  committee, b u t  genera l l y  
serve between one and two years.  "During 
the  f i v e  years t h a t  t he  system has been 
i n  operat ion,  we have had about 12 lawyers 
t o  serve on the  committee," s a i d  McRae. 

8 Fol lowing a  rev iew of the  c la im,  the  
a t to rney  submits the  c la im  t o  the  judge 
i n  charge f o r  f i n a l  rev iew and submission 
t o  the  compt ro l le r .  Occasional ly,  t he  
rev iewing a t to rney  may reduce the  fees 
claimed. I f  the  amount i s  reduced s i g n i -  
f i c a n t l y ,  t he  c la imant  i s  n o t i f i e d  and 
g iven an oppor tun i t y  t o  chal lenge the  r e -  
duct ion.  If the rev iewing a t to rney  up- 
holds the  reduc t i on  a f t e r  meeting w i t h  

the  claimant,  the  c la im  i s  submitted t o  
the  judge i n  charge f o r  f i n a l  determina- 
t i o n .  " I n  making determinat ions on 
claims which have s ign1 f i c a n t l y  been re -  
duced, 1 always t r y  t o  discuss the  c la im  
w i t h  the  judge who t r i e d  the  case. Based 
on h i s  es t ima t ion  and t h a t  o f  t he  review- 
i n g  a t to rney ,  I can then make a  f a i r  de- 
c i s i o n  as t o  the  amount o f  the  claim," 
s t a t e d  Zoghby. 

As an i n t e g r a l  p a r t  o f  the  rev iew pro-  
cedure, a  monthly r e p o r t  i s  prepared 
which l i s t s  the  t o t a l  amount o f  c la ims 
awarded i n  each judge 's  c o u r t  and the  c i r -  
c u i t .  "The r e p o r t  a s s i s t s  each judge i n  
mon i to r ing  the  c la ims i n  h i s  c o u r t  as 
compared t o  the  o t h e r  judges. I n  t h i s  
way, a l l  o f  us have a  y a r d s t i c k  by which 
t o  gauge our  approval o f  appointed coun- 
se l  and the  amount o f  c la ims ," s a i d  
Zog h  by. 

I n  Mobi le,  t he  judge i n  charge i s  the  
on l y  judge who can submit i n d i g e n t  de- 
fense c la ims t o  the  c o n ~ p t r o l l e r .  The 
c o m p t r o l l e r ' s  o f f i c e  i s  n o t i f i e d  o f  any 
change i n  the  judge i n  charge and w i l l  
r e t u r n  a l l  c la ims n o t  so approved. "Hav- 
i n g  one judge i n  charge ensures some 
u n i f o r m i t y  i n  t he  monies p a i d  t o  a t t o r -  
neys who serve as i n d i g e n t  defense coun- 
se l  ," s a i d  McRae. 

"With the  constant  t h r e a t  of bankrup- 
t i n g  the  F a i r  T r i a l  Tax Fund, i t  i s  i m -  
p e r a t i v e  t h a t  the  fund be w e l l  managed a t  
the c i  r c u i  t 1  eve1 , " concl uded McRae . 

Lee County Implements New Claims System 

A f t e r  rev iewing the  i n d i g e n t  defense system i n  the  37th J u d i c i a l  C i r c u i t ,  Pres l -  
d ing  C i r c u i t  Judge George H. Wr ight  J r .  and C i r c u i t  Judge James T. Gul lage decided i t  
was t ime t o  make some changes. The F a i r  T r i a l  Tax Fund revenues generated i n  Lee Coun- 
ty, l i k e  most o t h e r  count ies i n  Alabama, h i s t o r i c a l l y  had n o t  been s u f f i c i e n t  t o  cover 
the  amount claimed i n  i n d i g e n t  defense cases. 

Fol low ing meetings w i t h  l o c a l  bar  members, Judges Wright  and Gul lage implemented 
an i n d i g e n t  defense c la ims rev iew system pat te rned a f t e r  t he  Mobi le  system. As i n  Mo- 
b i l e ,  t he  Lee County rev iew committee i s  composed o f  t h ree  a t to rneys ,  appointed by the  
judges, who are a c t i v e  i n  c r i m i n a l  defense work. A1 1  c la ims are  submitted t o  the  c o u r t  
admin is t ra to r ,  Ruth Henry, who records them i n  a  l o g  book and sends them t o  the  rev iew 
committee. Once several  c la ims have been f i l e d ,  the  rev iew committee meets t o  determine 
the  appropriateness o f  t he  amounts claimed. Review comni t t e e  member Thomas S . Me1 ton  
says, " I n  making recommendations, we handle each c l a i m  i n d i v i d u a l l y ,  cons ider ing  the  
seriousness of t he  charge and the  complexi ty  o f  t h e  case." U n l i k e  the  Mobi le  system, 
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a l l  c la ims i n  Lee County are  reviewed by the  e n t i r e  comnit tee. Fo l lowing the  comnit- 
t e e ' s  recornendation, t he  c l a i m  i s  then submitted t o  the  judge who t r i e d  the  case f o r  

a 
f i n a l  determinat ion.  

"The purpose of t h i s  procedure i s  n o t  t o  a r b i t r a r i l y  c u t  l e g i t i m a t e  fees claimed 
by the  a t to rneys ,  as Judge Gul lage and I both deeply apprec ia te  the  w i l l i n g n e s s  o f  t he  
a t to rneys  t o  represent  i nd igen ts  I n  t h i s  county. The purpose of t h l s  p r a c t i c e  i s  t o  
ensure t h a t  a l l  a t to rneys  are  f a i r l y  pa id  i n  accordance w i t h  t h e  l e g i s l a t i o n  passed 
and w i t h i n  the  l i m i t s  of t h e  funds ava i lab le , "  s a i d  Judge Wright. 

Since the  implementation of t h e  rev iew system i n  October 1981, Lee County has 
turned i t s  F a i r  T r i a l  Tax Fund d e f i c i t  i n t o  a surp lus.  "The cooperat ion of t h e  Lee 
County Bar has been t h e  determin ing f a c t o r  i n  t h e  success of t he  i n d i g e n t  defense re -  
view system i n  ou r  c i r c u i t  ," sa id  Judge Gullage. 

C d 

hs following ar t i c l e ,  secretary o f  s t a t e  no l a -  t h a t  i t  i s  two o r  three 
written by reporter Ralph t e r  than midnight Monday, days a f t e r  adjournment be- 
Holmes, was published in  Aug . 23. f o re  we ( the  governor's 
The Birminghum News and Section 125, A r t i c l e  5, o f f i c e )  ac tua l l y  get the 
2e reprinted here i n  part. says i n  par t :  ". . . but  b i l l s .  The Cons t i tu t ion  

b i  11s presented t o  the gives the governor 10 days 
A 48-hour delay i n  de- governor w i t h i n  f i v e  days t o  study the b i l l s .  

1 i ve ry  from one o f f i c e  t o  before the f i n a l  adjourn- "We don' t  t h i nk  there 
another of 60 b i l l s ,  i n -  ment o f  the Legis lature i s  a problem." 
c luding 20 ant i -cr ime mea- may be approved by the The delay i n  b i l l s  be- 
sures, passed dur ing the governor a t  any t ime wi th-  i ng  del ivered t o  the gover- 
special l e g i s l a t i v e  ses- i n  ten days a f t e r  such ad- nor ' s  o f f i c e  i s  because o f  
s ion e a r l i e r  t h i s  month journment, and i f  approved the time needed for  the 
has ra ised  questions about and deposited w i t h  the b i l l s  passed on the f i na l  
t h e i r  cons t i t u t i ona l i t y .  secretary o f  s t a t e  w i t h l n  dry o f  a session t o  be re-  

A cour t  decis ion may be t ha t  tim sha l l  become typed i n  proper form and 
requi red t o  determine lawL" p r ro f  read. 
whether the b i l l s  have be- LW Gncne, d i r ec to r  o f  A pocket veto occurs 
come law. I f  they were the Leg i s l a t i ve  Refem+mx when the governor doesn't  
not  handled properly, the Sewice  (LRS) and legal  a c t  on a b i l l  w i t h i n  10 
Legis lature w i l l  have t o  r d r l s o r  t o  the Legis lature,  days o f  the Legis lature 's  
pass them agai n. sold, "I th ink  t h a t  under adjournment. 

The question stems from a t tack  i n  cour t  they would James had signed a l l  
the way J i m y  Samford. Gov. be declared i nva l i d .  I the b i l l s  on Aug. 22 - 24 
Fob James' legal  advisor, haven't checked every hours before the deadline 
I n t e rp re t s  Section 125 o f  stamp, bu t  i f  they were f o r  e i t he r  s igning b i l l s  
A r t i c l e  5 of the Alabama no t  stamped by t he  secre- o r  l e t t i n g  them d ie  by poc- 
Const i tu t ion.  try o f  s t a t e  by the p rop t r  k e t  veto. But the b i l l s  , 

Even though the Legis- tfr2, they would be inv r -  were no t  ca r r i ed  across the 
l a t u re  adjourned Aug. 13, lid.' h a l l  t o  Edna Young, the re -  
the governor's recording cording c l e r k  i n  the secre- 
secretary d i d  no t  take the  LegalAdvisorSamford t a r y o f s t a t e ' s o f f i c e .  
b l l l s  across the h a l l  t o  sa ld  he th inks the b i l l s  Mrs. Young's job  i s  t o  
the secretary o f  s t a t e ' s  were i n  the hands o f  the record the fac t  t ha t  the 
o f f i c e  u n t i  1 Wednesday, secretary o f  s ta te  i n  plen- duly  signed b i l l s  have been 
Aug. 25. ty o f  time. His opin ion i s  presented t o  the  secretary 

based on the way he counts of s tate.  
The Cons t i tu t ion  re- day:. 

quires deposl t wi t h  the We take the pos l t i on  
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SCHOOL BELLS RING FOR JUDGES the  panel composed of t he  Ch ie f  Judges o f  
the  Federal D i s t r i c t  Courts:  Sam P o i n t e r  

The Alabama J u d i c i a l  Col lege has sche- o f  t he  Northern D i s t r i c t ,  Robert Varner o f  
duled fa1 1 courses f o r  c i r c u i t  and d i s -  the  Middle D i s t r i c t  and W .  B. Hand o f  t he  
t r i c t  judges on Oct. 12-14, a t  Farrah Southern D i s t r i c t ,  and s t a t e  judges John 
Hal 1 i n  Tuscaloosa. Planned by the  Long- Bryan o f  the  10th J u d i c i a l  C i r c u i t  and 
Range CurricUlum Committees o f  the  two James Gul lage o f  the  37th C i r c u i t .  
groups, the  fa1 1 courses o f fe r  seminars 
i n  subs tant ive  and procedural law as w e l l  
as courses f o r  profess ional  growth. 

The sessions i nc lude  R e h a b i l i t a t i o n  o f  
SPECIALTY COURSES SET 

Juven i le  Del inquents taught  by Dr. V i c k i  
Agee of Denver, Colorado; New D i rec t i ons  
i n  Domestic Re la t ions  w i t h  Judge Donald B. 
K ing o f  San Francisco; f u r t h e r  d iscuss ion  
of the  Uniform Commercial Code w i  t h  Pro- 
fessor Nat Hansford o f  t he  U n i v e r s i t y  o f  
Alabama Law School; and the  New Adminis- 
t r a t i v e  Procedures Ac t  w i t h  John Wi lker -  
son, c l e r k  o f  t he  Court o f  C i v i l  Appeals, 
and A l v i n  Prestwood, a Montgomery a t t o r -  
ney. 

Judge Josh Mul l  i n s  of  the  10th Jud i -  

8 c ia1  C i r c u i t  i n  Birmingham w - i l l  c h a i r  a 
session on St ruc tured Sett lements w i t h  
Leon Ashford and Sam Frank l i n ,  two B i r -  
mingham at to rneys ,  and J im Barton o f  
Birmingham w i l l  present  a d iscussion o f  
L i b e l  and Slander. Judge Joe C o l q u i t t  o f  
the  6 t h  J u d i c i a l  C i r c u i t  w i l l  present  an 
Update on Death Penal ty  Cases. 

Search and Seizure w i l l  be the  sub jec t  
o f  an extended session w i t h  J.  Shane 
Creamer of C a r r o l l  , Creamer, C a r r o l l  & 
Duf fy  o f  Ph i l ade lph ia  as presenter .  

Other courses i nc lude  St ress :  Physio- 
logy  and Prevent ion w i t h  Drs. R i l e y  Lump- 
k i n ,  Robert Nor thrup and Ralph Jones o f  
t he  U n i v e r s i t y ' s  Col lege of Community 
Hea l th  Sciences; I n v e s t i n g  i n  Tax She l te rs  
w i t h  John Cooper o f  Birmingham; and Tax 
Planning w i t h  David Wooldridge o f  Birming- 
ham. 

With new l e g i s l a t i o n  r e l a t i n g  t o  DUI 
cases, one session w i l l  be d i r e c t e d  t o  a 
d iscussion o f  the  new law, t he  Psychologi-  
ca l  Aspects of t he  DUI Offender, w i t h  D r .  
A1 Peyman of M i s s i s s i p p i  State,  and a d i s -  

A 
cussion of prosrams o f '  t reatment  w i  11 a1 so . - 
be ava i  1 abl e. 

The f a l l  courses w i l l  cu lminate w i t h  a 
panel d iscussion of Re1 a t i o n s h i  ps o f  
Federal and S ta te  Courts. ch ie f  J u s t i c e  
C. C. Torber t  w i l l  serve as moderator f o r  

Problem Areas of the Law 
to be Discussed 

Fa1 1 and s p r i n g  s p e c i a l t y  courses f o r  
c l e r k s  , r e g i s t e r s  and t h e i  r employees w i  11 
be devoted t o  troublesome areas o f  the  law. 
F a l l  t o p i c s  w i l l  be se lec ted  from C i v i l  
and Domestic Re la t ions  Law and the  s p r i n g  
t o p i c s  w i l l  come from Cr iminal  Law. 

The f a l l  s p e c i a l t y  courses w i l l  be h e l d  
Oct. 28-29 i n  Birmingham. Topics i n  t he  
c i  v i  1 area w i  1 1 i n c l  ude De t i  nue/Attach- 
ments/Writs o f  Seizure; E v i c t i o n s  and Un- 
1 awful Deta i  ner;  Pro Ami ; E r r o r  Coram No- 
b i s ;  Granishrnents; and Bonds f o r  Surety.  
I n  t he  Domestic Re la t ions  area, t h e  t o p i c s  
w i  11 i n c l  ude Procedures f o r  Di vorce Modi - 
f i c a t i o n ;  Guardian Ad Litem; ADC cases; 
and Reciprocal Support. Other t o p i c s  w i l l  
i nc lude  Sales f o r  D i v i s i o n ;  Land Condernna- 
t i o n ;  Land L ine  Disputes and Specia l  Mas- 
t e r s .  A s h o r t  d iscuss ion  on Appeals of 
C i v i l  Cases w i l l  conclude the  program. 

The s p r i n g  s p e c i a l t y  courses a re  sche- 
duled i n  Montgomery on March 24-25. The 
f i r s t  p o r t i o n  of the  program w i l l  be d i r e c -  
t e d  t o  l e g a l  references and how t o  use 
them. Th is  w i l l  i n c l u d e  sessions on how 
t o  use the  Code of Alabama and o t h e r  docu- 
ments which s e t  f o r t h  procedures such as 
r u l e s  adopted by the  Supreme Court, c o u r t  
decis ions,  a t t o r n e y  genera l ' s  opin ions,  
c l e r k  o f  the  Supreme Cour t ' s  op in ions  and 
ROC d i r e c t i v e s .  I n  the  area o f  c r i m i n a l  
law, t he  t o p i c s  w i l l  i nc lude  Bonds; Bond 
F o r f e i t u r e s  ; Withdrawn and F i l e d  Cases ; 
Habeas Corpus; R e s t i t u t i o n ;  and Minute 
En t r i es .  Th is  session w i l l  conclude w i t h  
a d iscuss ion  o f  Appeals o f  Cr imina l  Cases. 

C lerks  and r e g i s t e r s  a re  urged t o  i n -  
c lude employees who work i n  these areas i n  
t he  workshops. 
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CUANGE in sic# r uv~ r E S ~ O R ~  T~ON mtrv a 
The State Personnel Depdrtment recen t l y  announced a new p o l i c y  which permits ac- 

I ceptance o f  unused s i c k  leave balances from county o r  c i t y  Boards o f  Education and 
state-supported, post  secondary school s i n  Alabama, by i n d i v i d u a l  s t a t e  departments 

I 
and agencies under t h e  l i m i t a t i o n s  described below. 

Any such s i c k  leave balance accepted by the departments w i  11 be placed i n  a s i c k  
leave reserve account o f  the  i n d i v i d u a l  employee involved,  Sick leave reserve i s  ex- 
p la ined i n  paragraph 8 on page V-9 i n  the  chapter on "Attendance and Leave1' o f  the UJS 

I 
Personnel Procedures Manual . Normal l y  , s i c k  leave reserves are those hours earned i n  
excess o f  the  maximum (1200) hours an employee i s  al lowed t o  earn and ca r ry  forward 

1 from one year  t o  the next .  Sick leave reserves can be used, however, a f t e r  dep le t ion  
o f  c u r r e n t  s i c k  leave balances, due t o  extended i l l n e s s .  For example, i f  an employee 

I exhausts a l l  accumulated s i c k  leave w i t h  the  State, he may then use leave i n  the  s i c k  

I leave reserve account ( o r  any p o r t i o n  o f  i t )  t o  cover days missed from work due t o  ill- 
ness. I n  essence, the  balance from a l o c a l  school system o r  state-supported co l lege 

I w i l l  serve as "insurance" on ly  fo r  the  employee's use i n  case o f  an extended i l l n e s s .  
Any such balance accepted from l o c a l  school systems and/or state-supported c o l -  I l e g e s w i l l n o t b e u s e d i n c o m p u t i n g p a y m e n t f o r s i c k l e a v e u p o n r e t i r e m e n t .  
The above p o l i c y  w i l l  be adopted by the U n i f i e d  J u d i c i a l  System, and paragraph 12, 1 sub jec t  "Restorat ion of Sick Leave o f  Former Employees o f  Other S ta te  Agencies o r  De- 

partments," on page V-10 o f  the  UJS Personnel Procedures Manual w i l l  be rev ised accor- ( d ing ly .  I n  the meantlme, any cu r ren t  and f u t u r e  U n i f i e d  J u d i c i a l  System employee who 
i was separated i n  good standing from a l o c a l  school system o r  state-supported co l lege 
1 and who was o r  i s  employed by the  UJS w i t h i n  f o u r  years from the  date o f  separat ion 

from such a school o r  co l lege may have h i s  accumulated and unused s i c k  leave balance 

( placed i n  a s i  ck leave reserve account by the  Admin is t ra t ive  D i  r e c t o r  o f  Courts, pro- 
v ided t h a t  the  employee obtains a c e r t i f i c a t i o n  o f  h i s  s i c k  leave balance upon separa- 1 t i o n  from the  appropr iate school system and furn ishes a copy t o  the  Personnel D i v i s i o n  

1 o f  the  Admin is t ra t ive  Of f i ce  o f  Courts. 

I 
R ~ ~ ~ s / # ~ R ~ A S ~ F Q R ~ ~ ~ # ~ ~ # ~ ~ ~ ~ R A G ~  The Board i s  c u r r e n t l y  conducting a cos t  

survey t o  determine whether the  e x t r a  cov- 
The Sta te  Employees ' Insurance Board erage might  be added a t  some f u t u r e  date, 

recen t l y  announced t h a t  ra tes  f o r  the  Ala- which would be Oct. 1983 a t  the e a r l i e s t .  
bama Sta te  Employees ' Health insurance Plan 
w i l l  increase e f fec t ive  Oct. 9, 1982. 

The new monthly ra tes  are as fo l lows:  

Employee coverage, pa id  by 
the Sta te  . . . . . . . . . $75.00 

Dependent coverage . . : . . 65.00 
Coverage f o r  employee/ 

dependent over 65 . . . . . 28.00 
(medicare r e c i  p i  en t )  

For those employees w i t h  dependent cov- 
erage, the  increased premium w i  11 be de- 
ducted i n  Sept. s ince t h a t  deduction i s  
prepayment f o r  Oct. coverage. 

Eye and dental coverage w i  11 no t  be 
added t o  the s t a t e  p lan dur ing t h i s  coming 
f i s c a l  year (Oct. 1982 through Sept. 1983). 

OPEN ENROLLMEN7 
FOR F.&/L Y #€Ad fff COU€R#G€ 

UJS employees who wish t o  add depen- 
dent coverage t o  t h e i r  S ta te  Heal th Plan 
pol  i c y  may do so e f fec t4  ve the f i r s t  of 
October o r  November 1982. 

To begin coverage Oct. 1, 1982, an en- 
ro l lmen t  form accompanied by a personal 
check o r  money order, made payable t o  the  
Sta te  Employees Insurance Board, i n  the 
amount o f  $65.00, must reach the  Personnel 

(Continusd On Page 81 
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~ o l b e r t  County C i r c u i t  Judge Inge John- e >son was r e c e n t l y  e l e c t e d  t o  t he  execu- 
t i v e  board of t h e  Na t i ona l  Conference of  
S t a t e  T r i a l  Judges. She was e l e c t e d  t o  
t he  p o s i t i o n  d u r i n g  t h e  annual conference 
i n  San Franc isco.  

The conference f o r  s t a t e  t r i a l  judges 
under t h e  j u d i c i a l  a d m i n i s t r a t i o n  d i  v i -  
s i o n  o f  t h e  American Bar  Assoc ia t i on  was 
c rea ted  t o  ga the r  i n f o r m a t i o n ,  s tudy  and 
d isseminate f i n d i n g s  t o  s t a t e  tri a1 j ud -  
ges across t h e  Un i t ed  S ta tes  concern ing 
t r i a l  and 1  i t i g a t i o n  problems. 

Judge Johnson represen ts  Region 11, 
which i nc l udes  Alabama, F l o r i d a  and Geor- 
g i a .  There a re  14 reg ions  na t ionwide .  

H. WiZkerson J r . ,  c l e r k  of  t he  
Alabama Cour t  of C i v i l  Appeals, has 

been chosen p r e s i d e n t - e l e c t  of t h e  
Na t i ona l  Conference of  Appe l l a te  Cour t  
C le rks .  He was e l e c t e d  d u r i n g  t h e  r e -  
c e n t  n i n t h  annual meet ing of t h e  confer-  
ence i n  Boston. 

,ob MerKZZ, c o u r t  admini s t r a t o r ,  15 th  B >Jud ic ia l  C i r c u i t ,  ma r r i ed  Barbara 
S t a n s e l l  J u l y  17. The ceremony was h e l d  
a t  F razer  Memorial Method is t  Church i n  
Montgomery. 

Chief Justice Torbert makes presentation 
t o  Judge McKeZvey 

aren TmsseZZ, c h i e f  p roba t i on  o f f i c e r  gg f o r  Lee County, was r e c e n t l y  nominated 
f o r  Outs tanding Young Women o f  America. 4 nne FarreZZ McKeZvey, d i s t r i c t  judge o f  

Ms. T r u s s e l l  has been w i t h  t he  Alabama ~ W i l c o x  County, was t h e  r e c e n t  winner  o f  
Cour t  System s ince  1969. She has been a  one o f  t he  Annual Governor 's  Awards. She 
p roba t i on  o f f i c e r  w i t h  Lee County s i nce  was named t h e  W i  1  d l  i f e  Conse rva t i on i s t  o f  
1973 and c h i e f  p roba t i on  o f f i c e r  s i nce  t h e  Year. A t  t he  banquet o f  t he  Alabama 
1979. Wi ld1 i f e  Federa t ion ,  h e l d  i n  Annis ton,  

Chief J u s t i c e  C. C. T o r b e r t  J r .  presented 
Judge McKel vey w i t h  h e r  award. 

Earwood was employed as c o u r t  
l r e p o r t e r  t o  C i r c u i t  Judge Inge  P. John- 

son o f  C o l b e r t  County on Aug. 11. 
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Changes Made in DUI Law 
Editor ' ~ 1  Note : %e ar t i c le ,  '%'ens t.1: tu- 120 days and a ~naximum sentence! o f  eleven 
tionnL m a t i o n  Raised Over /&livery of (11) months and 29 days. There i s  cur- 
,Speo?:al Session BiZZe, " page 4,  myard- r e n t l y  a request before the at torney gen- 
-in9 the LegaZity o f  this nsw DUI taw. era1 asking fo r  c l a r i f i c a t i o n  on t h i s  sec- 

t i o n  inasmuch as the mandatorv minimum 
f i n e  exceeds the j u r i  sd ic t iona l  1 i m i  t s  o f  Governor Fob James signed i n t o  law an inunicipal courts. ac t  amending Section 32-5A-191, Code o f  

Alabama 1975 which became effect- 
-22, 1982. 

The mandatory s i x  months revocation o f  
l icenses on second offenses remains (32- 

On a f i r s t  offense there are two 
5A-195); however, on a t h i r d  or  subsequent 

changes. F i r s t ,  the minimum f i n e  i s  offense, judges are charged t o  suspend o r  

ra ised from $100 t o  $200. The second revoke l icenses from 2 t o  10 years. 

change requires the cour t  t o  inform each 
defendant, i n  wr i t ing,  o f  the sanctions 
which may be imposed upon subsequent con- 
v ic t ions  w i t h i n  a 5 year period. To prove 
compliance w i t h  t h i s  not ice requirement, 
the defendant must sign the not ice form 
and keep one copy, w i t h  one being retained 
by the court .  

On a second offense the minimum f i n e  
was ra ised from $200 t o  $500 and the maxi- 
mum from $1,500 t o  $2,500, w i t h  a minimum 
j a i  1 sentence of 15 days and a maximum 
j a i l  sentence o f  11 months and 29 days. 
The ac t  a lso provides t h a t  any j a i l  sen- 
tence imposed must be served a t  a time 
tha t  does no t  i n t e r f e r e  w i t h  the regular  
employment o f  the defendant. 

For a t h i r d  o r  subsequent offense, the 
minimum f i n e  i s  $1,000 and the maximum i s  
$5,000, w i t h  a minimum j a i l  sentence o f  

For purposes o f  the m u l t i p l e  o f fen-  
der sections, f i v e  years remains the 
governing timeframe. 

UTC's I o t  Affected By New DUI Lor 
Act No. 82-844 signed by Governor Fob - 

James on Auq. 22, 1982, increases the 
penal t i e s  for d r i v i n g  whi le under the i n -  
fluence. The provis ions o f  t h i s  ac t  pro- 
vide t ha t  a person whose convict ions oc- 
cur more than f i v e  years apart  sha l l  not  
be considered a mu l t i p l e  offender. For 
t h i s  reason, the new law w i l l  i n  no way 
a f f e c t  the dest ruct ion o f  UTC's as es- 
tabl ished i n  the Record Retention Schedule 
adopted pursuant t o  Rule 47 o f  the Alabama 
Rules o f  Jud ic ia l  Administrat ion. 

(Continued From Page 61 

Div is ion a t  the Administrat ive Office o f  
Courts no l a t e r  than Sept. 30. D i rec t  
payment w i  11 be necessary for  Oct. only 
since i t  i s  too l a t e  f o r  a payro l l  deduc- 
t i o n  t o  be made. 

I f  coverage i s  t o  be e f fec t i ve  Nov. 1, 
the form i s  due no l a t e r  than Oct. 15, f o r  
deduction from the Oct. 29 warrant. 

I f  enrollment forms are received too 

l a t e  f o r  a payro l l  deduction f o r  Nov. 
coverage, employees must pay the premium 
by personal check o r  money order, t o  be 
received by the Personnel D iv is ion no 
l a t e r  than the l a s t  working day of the 
month. 

This w i l l  be the l a s t  open enrollment 
per iod u n t i l  Oct./Nov. of 1983. 

For f u r t h e r  information, o r  for  en ro l l -  
ment forms, contact Marie Porter  a t  1-800- 
392-8077, Ext. 253. 
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Senator Heflin Sponsors Bills 

New Justice Assistance Bill 

L e g i s l a t i o n  which would amend and re -  
au thor ize  the  J u s t i c e  System Improvement 
Act  i s  awai t ing  a c t i o n  by the  f u l l  Senate 
J u d i c i a r y  Committee . 

The b i l l ,  S. 2411, would reauthor ize  
the  Nat ional  I n s t i t u t e  of J u s t i c e  and the  
Bureau of J u s t i c e  S t a t i s t i c s  w i t h  annual 
funding a u t h o r i t y  o f  $25 m i  11 i o n  each. 
But  i t  a lso  proposes $40 m i l  1  i o n  annual ly  
f o r  a  new O f f i c e  o f  J u s t i c e  Assistance. 

The OJA would admin is ter  ( 1 )  a  nat iona l  
p r i o r i t y  program t o  he lp  communities i m -  
plement an t i - c r ime  programs of proven e f -  
fect iveness; and (2)  a  na t iona l  d i sc re -  
t i o n a r y  program t o  support t r a i n i n g ,  tech- 
n i c a l  assis tance and demonstration pro- 
grams a t  the  s t a t e  and l o c a l  l e v e l s .  

The b i l l  a l s o  would author ize  $20 m i l -  
l i o n  i n  emergency assistance f o r  areas 

8 w i t h  a  c r im ina l  j u s t i c e  c r i s i s ,  and $10 
m i l l i o n  f o r  a  new t r a i n i n g  and manpower 
development program. 

~ u d i c i a l  Programs - Programs e l  i g i  b l e  
f o r  p r i o r i t y  funding would inc lude those 
designed " t o  speed the  t r i a l  of c r im ina l  
cases, reform sentencing p rac t i ces  and 
procedures, improve the  e f f i c i ency  of the  
j u r y  system, and improve the  processing 
o f  cases i n v o l v i n g  the men ta l l y  incompe- 
t e n t  and pleas o f  mental incapac i ty . "  
P r i o r i t y  funding a l s o  cou ld  go t o  the 
"development and operat ion of j u s t i c e  i n -  
formation systems, i n c l u d i n g  management 
in format ion systems." 

The b i l l  was d r a f t e d  by the  J u d i c i a r y  
Subcommittee on Juven i le  J u s t i c e  under 
the  chairmanship o f  A r len  Spector (R-Pa). 
Sen. Howell H e f l i n  i s  a  co-sponsor. 

I f  the  Senate completes a c t i o n  on the  
measure, i t  w i l l  go t o  conference w i t h  t h e  
House which has passed a  $170 m i l l  i o n  
g ran t - i n -a id  b i l l  (H.R. 4481) f o r  s t a t e  
and l o c a l  c r im ina l  j u s t i c e  agencies. 

The admin i s t ra t i on  has d r a f t e d  i t s  own 
b i l l  t o  reauthor ize  NIJ  and BJS and i s  
opposed t o  both S.  2411 and H.R. 4481. 

I 

State Justice Institute Act 

During the  second week i n  Aug., the  
Senate passed the  Sta te  J u s t i c e  I n s t i t u t e  
Act  (S. 537) and sent  the  b i l l  t o  the  
House where a  companion measure i s  pend- 
i n g  i n  the  J u d i c i a r y  Subcommittee on 
Courts, C i v i l  L i b e r t i e s  and the  Admini- 
s t r a t i o n  of Jus t i ce .  

Robert W .  Kastenmeier ( D-Wi s )  , the  sub- 
committee chairman and p r i n c i p a l  sponsor 
o f  the  House b i  11 (H. R. 2407), s a i d  the  
subcommittee would meet soon t o  consider 
a c t i o n  on the  measure. 

S. 537 was brought t o  the  Senate f l o o r  
by i t s  p r i n c i p a l  sponsor, Howell He f l i n ,  
who s a i d  the  need fo r  the  I n s t i t u t e  "was 
es tab l ished dur ing  extensive hearings i n  
t h i s  Congress as w e l l  as i n  the  96th Con- 
gress." He agreed t o  the  on ly  amendment 
o f f e r e d  on the  f l o o r  and the  measure 
passed w i thou t  a  d i ssen t ing  vote. The 
amendment, o f f e r e d  by Sen. Charles E. 
Grassley (R- Iowa) , reduced the  funding 
aughori t y  by 18 percent.  As passed, the  
b i l l  author izes a  t o t a l  of $70 m i l l  i o n  f o r  
the  I n s t i t u t e ,  beginning w i t h  $20 m i l l i o n  
i n  f i s c a l  1983 and increas ing t o  $25 m i  1  - 
l i o n  i n  f i s c a l  1984 and 1985. 

The SJI Act,  o r i g i n a l l y  d r a f t e d  by a  
task fo rce  of the  Conference o f  Chief  Jus- 
t i c e s  and the  Conference o f  S ta te  Court 
Administ rators,  passed t h e  Senate under 
Sen. H e f l i n ' s  leadersh ip  i n  the  l a s t  Con- 
gress b u t  was n o t  approved above the  sub- 
committee l e v e l  i n  the  House. 

The . I n s t i t u t e  would admin is ter  a  pro-  
gram o f  na t i ona l  d i s c r e t i o n a r y  grants pro-  
v i d i n g  research, techn ica l  assis tance,  
demonstration, and t r a i n i n g  programs f o r  
the  improvement of s t a t e  c o u r t  systems. 
I t  would be governed by an 11 member board 
appointed by the  Pres ident .  A m a j o r i t y  o f  
the  board would be s t a t e  j u d i c i a l  o f f i c i a l s  
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ATTORNEY GENERAL OPINIONS 

D i s t r i c t  At torneys-  

Municipal , Courts 

I n  an op in ion  issued J u l y  16, 1982 the  
At to rney  General s ta ted  t h a t  a d i s t r i c t  
a t t o r n e y  may prosecute c r im ina l  cases i n  
munic ipal  c o u r t  loca ted  w i t h i n  h i s  d i s t r i c t  
b u t  i s  under no o b l i g a t i o n  t o  do so. A f t e r  
rev iewing Code Sect ions 12-14-2(b), 12-17- 
184 and 12-17-186(a), t he  At to rney  General 
reached the  f o l  lowing conclus ion:  

" ( a )  d i s t r i c t  a t t o rney  may i f  he wish- 
es, prosecute cases i n  munic ipal  c o u r t  
and handle the  appeals therefrom. Th is  
i s  n o t  t o  say, however, t h a t  a d i s t r i c t  
a t t o rney  i s  under an o b l i g a t i o n  t o  o f f e r  
h i s  serv ices  as prosecutor  t o  any c i t y  
i n  h i s  d i s t r i c t .  C lear ly ,  the  responsi-  
b i  1 i ty o f  p r o v i d i n g  prosecutor i  a1 ser- 
v i c e s  ( s i c )  f a l l s  on the  m u n i c i p a l i t y  
i t s e l f  ... . Rather, i t  i s  our  op in ion  
t h a t  t h e  dec i s ion  t o  serve as prosecu- 
t o r  i n  munic ipal  cases i s  w i t h i n  the  
sound d i s c r e t i o n  o f  t he  d i s t r i c t  a t t o r -  
ney. " 

Th is  i s  a r e i t e r a t i o n  o f  t h e  p o s i t i o n  
adopted e a r l i e r  by the  At to rney  General i n  
an o p i n i o n  issued J u l y  8, 1980 t o  Mayor J. 
H. Mi l lwood ( B l o u n t s v i l l e )  and an o p i n i o n  
issued March 1, 1976 t o  Mayor H.G. Jordan 
(Daphne). 

Act  Author iz ing  Hazardous Duty Pay 
a 

For City Po l i ce  I s  C o n s t i t u t i o n a l  

I n  an op in ion  issued J u l y  16, 1982, t he  
At to rney  General he1 d t h a t  Ac t  81-915, pro- 
v i d i n g  hazardous du ty  pay f o r  policemen o f  
t he  City o f  F o r t  Payne, was c o n s t i t u t i o n a l .  
This  quest ion had been addressed e a r l i e r  by 
the  At to rney  General i n  an op in ion  issued 
May 11, 1982 t o  Representat ive David Stout. 
I n  t h a t  opin ion,  t he  At to rney  General he ld  
t h a t  t he  Act  was n o t  i n  v i o l a t i o n  of Sec- 
t i o n  104(24) o f  t he  C o n s t i t u t i o n  o f  Alabama 
s ince a policeman does n o t  h o l d  a "pub l i c  
o f f i ce , "  no r  d i d  i t  contravene Amendment 
No. 92 of t h e  C o n s t i t u t i o n  because t h a t  
p r o v i s i o n  o n l y  app l i es  t o  s t a t e  and county 
o f f i cers .  The At to rney  General concluded 
f u r t h e r  t h a t  Act  81-915 d i d  n o t  v i o l a t e  
any o the r  s t a t u t o r y  o r  c o n s t i t u t i o n a l  
p rov is ions .  

Constables - May Serve Execut ion t 
On Judgment Obtained I n  D i s t r i c t  Court 

The At to rney  General issued an op in ion  
on J u l y  16, 1982, s t a t i n g  t h a t  a constable 
would have the  a u t h o r i t y  and responsi  b i l  i ty  
t o  serve execut ions on judgments obta ined 
i n  t he  D i s t r i c t  Court o f  Etowah County, 
A1 abama when such execut ions a r e  d i  rec ted  
t o  him as constable as prov ided i n  Sect ion 
36-23-6, Code o f  Alabama 1975. A constable 
would have the  a u t h o r i t y  t o  s e l l  p roper ty  
executed aga ins t  as prov ided i n  Chapter 9 
o f  T i t l e  6 o f  t h e  Code o f  A1 abama 1975. 
The fees due a constable f o r  such serv ices  
can be found i n  Sect ion 12-19-92 as amend- 
ed. (Noted again i n  an Opinion dated J u l y  
26, 1982, t o  Annette Bozeman.) 

Form C-20, Rev. 2/79, Execution o f  t h e  
Standardized Court  Forms i s  issued t o  any 
lawfu l  o f f i c e r  o f  t h e  Sta te  o f  Alabama t o  
~ e r f o r m  the  a ~ ~ r o ~ r i a t e  ac t ion ,  which i n -  
c l  udes constables: 

(Contimed On Page 11) 
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ATTORNEY GENERAL OPIN IONS 

(Continued From Page 10)  

Legis lators- Immuni ty  

The At torney General was r e c e n t l y  r e -  
quested t o  i n t e r p r e t  A r t i c l e  I V ,  Sect ion 
56 o f  t h e  Alabama C o n s t i t u t i o n  and Sect ion 

Code o f  Alabama 1975 which pro- 
i d e  f o r  l e g i s l a t i v e  immunity from a r r e s t .  

S p e c i f i c a l l y ,  t he  quest ion  posed was wheth- 
e r  t h e  offense o f  d r i v i n g  under t h e  i n f l u -  
ence o f  a lcoho l  o r  c o n t r o l l e d  substances 
i s  a  "breach o f  t he  peace" f o r  which immu- 
n i t y  would n o t  apply. 

Since the re  appears t o  be no j u d i c i a l  
dec is ions  i n  t h i s  s t a t e  which de l i nea te  
the  breadth and scope of t he  Alabama immu- 
n i t y  p rov i s ions  o f  A r t i c l e  I V ,  Sect ion 56 
and Sect ion 29-1-7, t he  At to rney  General 
was c a r e f u l  t o  p o i n t  ou t  t h a t  t h i s  quest ion 
i s  one which must u l t i m a t e l y  be decided by 
the cour ts .  

Researching fede ra l  cases and dec is ions  
rendered i n  o t h e r  s ta tes  cons t ru ing  s i m i l a r  
c o n s t i t u t i o n a l  and s t a t u t o r y  p rov is ions ,  
t he  At to rney  General found t h a t  most cou r t s  
have he ld  t h a t  l e g i s l a t i v e  immunity was n o t  
in tended t o  extend t o  v i o l a t i o n s  o f  t he  
c r i m i n a l  law. 

E t h i c s  Comiss ion  

I n v e s t i g a t i o n s  - Complaints 

The At torney General issued an op in ion  

on J u l y  16, 1982, t o  the  Sta te  E th i cs  Com- 
miss ion concerning the  appropr ia te  manner 
o f  hand1 i ng anonymous complaints.  

"It i s  t he  op in ion  o f  t h i s  o f f i c e  t h a t  
the  l e g i s l a t u r e  has c l e a r l y  spoken on 
t h i s  sub jec t  by enact ing  Sect ion 36-25- 
4(14), Code of Alabama 1975 which pro-  
v ides:  

The commission s h a l l  n o t  take any 
i n v e s t i g a t o r y  a c t i o n  on a  te lephon ic  
o r  w r i t t e n  compla int  aga ins t  a  p u b l i c  
o f f i c i a l  so l ong  as the  complainant 
remains anonymous. I n v e s t i g a t o r y  ac- 
t i o n  on a  c o m ~ l a i n t  f rom an i d e n t i f i -  
ab le  source s h a l l  n o t  be i n i t i a t e d  
u n t i l  t he  t r u e  i d e n t i t y  of the  source 
has been ascer ta ined and w r i t t e n  v e r i -  
f i c a t i o n  o f  such ascertainment i s  i n  
t he  commission' f i l e s .  I n  a l l  nigt- E t e r s  t h a t  come e f o r e  the  commission 
concerning a  compla int  on an i n d i v i d -  
ua l ,  the  laws o f  due process s h a l l  be 
s t r i c t l y  adhered to.  

By t h e  c l e a r  words of t he  s ta tu te ,  t h e  
l e g i s l a t u r e  has prov ided t h a t  " t he  com- 
miss ion  s h a l l  n o t  take  any i n v e s t i g a t o r y  
a c t i o n  ..." on an anonymous complaint.  

The op in ion  a l s o  s ta tes  t h a t  due t o  Sec- 
t i o n  36-25-25(a), a  commission mernber can- 
n o t  serve as the  complainant where an anon- 
ymous compla int  has been received. "A  com- 
miss ion  member who s u b s t i t u t e s  h imse l f  f o r  
an anonymous complainant w i t h o u t  f u l l  know- 
ledge concerning the  f a c t s  complained o f  
cou ld  e a s i l y  be he ld  t o  have v i o l a t e d  Sec- 
t i o n  36-25-25(a), Code o f  Alabama 1975." 

Does P r o h i b i t i o n  Against  P a r t i c i p a t i o n  

I n  Retirement System By Those Who Become 

Sta te  Employees A f te r  Age 61 V i o l a t e  

Age D isc r im ina t i on  Act? 

I n  an op in ion  dated J u l y  16, 1982, t he  
At to rney  General discussed whether Sect ion  
36-27-4(a)(1) o f  t he  Code of Alabama 1975, 
u n l a w f u l l y  d i sc r im ina tes  aga ins t  c e r t a i n  
ersons o-n the  basis  o f  age. Sec t ion  

56-27-4(a) (1) prov ides t h a t :  
(Continued On Page 1 2 )  
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"A1 1 persons who s ha1 1 become employees 
a f t e r  October 1, 1945, s h a l l  become 
members o f  t he  re t i rement  system as a 
c o n d i t i o n  o f  t h e i r  employment; except, 
t h a t  on and a f t e r  October 1, 1963, no 

I o f  Je f fe rson County, the  At torney  ene ere 
was asked t o  address the  quest ions o f  wh% 
force ,  i f  any, may be used by a deputy @ 
s h e r i f f  i n  at tempt ing t o  take i n t o  custody 
a person a l leged t o  be o f  unsound mind un- 
der  Sect ions 22-52-7(c) and 26-2-43, Code 
of A1 abama 1975. 'The At torney ~ e n e r a E n  
J u l y  19, 1982, r e p l i e d  t h a t  t he  f o r c e  t h a t  
may be used i s  t h a t  which i s  "reasonable" 
under t h e  fac ts  o f  each i n d i v i d u a l  case o r  
s i t u a t i o n .  The above c i t e d  Code sec t ions  
requ i re  the  probate c o u r t  t o  order  t h e  
s h e r i f f  t o  compel attendance of a person 
a l leged t o  be o f  unsound mind before the  
court .  

person who has a t ta ined  age 61 s h a l l  
r e v i o u s l y  have been a member o f  t h i s  

gystem o r  o f  t h e  teachers'  re t i remen t  
system o f  A1 abama. (Emphasis suppl l ed ) .  

The Age D isc r im ina t ion  i n  Employment 
Act o f  1967, (ADEA) 29 U. S. C. , Sect ion 623 
(1976), p r o h i b i t s  c e r t a i n  ac t i ons  by "em- 
p loyers '  which d i sc r im ina te  aga ins t  per- 
sons on the  bas is  o f  t h e i r  age. 

The At to rney General d i d  s t a t e  t h a t  
there  could p o s s i b l y  (emphasis) be pro- 
blems w i t h  Alabama s s ta tu te ,  su r a  since 3i-; t s  t h e  ADEA app l ies  t o  s ta tes  throug 
d e f i n i t i o n  o f  "employer" . However, no 
op in ion  was rendered due t o  the  fac t  t he  
issue o f  whether the  ADEA i s  unconst i tu-  
t i o n a l  i n  i t s  a p p l i c a t i o n  t o  the  s ta tes  
i s p r e s e n t l y  pending before the  Uni ted  
States Suoreme Court  i n  the  case of - - . --  

E.E.O.C. v .  Wyoming, 514 F.Supp. 595 (D. 
Wy. 1981) appeal docketed, No. 81-554 (u. 
S, Sup. ~ t . .  ~ e p t .  17, 1981). 

"Reasonable" Force To Be Used By 

S h e r i f f  Wi th Persons O f  Unsound Mind 

I n  a request  submitted by the  s h e r i f f  

At torneys Fees I n  Ind igen t  Cases - 
Proper Procedures 

I n  an op in ion  dated J u l y  23, 1982, the  
At torney General addressed th ree s p e c i f i c  
quest ions posed by D r .  Rex Rainer, Finance 
D i rec to r ,  regarding the  appointment o f  
counsel i n  these cases. The quest ions and 
the  At torney General I s  responses a re  sum- 
marl  zed here : 

(1) Quest ion - May a t r i a l  judge ap- 8 
p o i n t  more than one a t to rney  t o  
represent  an i n d i g e n t  defendant? 

Answer - The At to rney General ' s  of- 
f i c e  i s  of t h e  op in ion  t h a t  t he  
procedure of appo in t ing  counsel t o  
represent  i n d i g e n t  defendants i s 
p r o p e r l y  l e f t  t o  the  d i s c r e t i o n  of 
the t r i a l  judge. Some cases i n -  
v o l  v i  ng i n d i g e n t  defendants may 
invo lve  complex l e g a l  issues and 
be l i t i g a t i o n  of such an i n t r i c a t e  
nature, t h a t  t he  judge may be1 i e v e  
i t  i s  i n  the  best  i n t e r e s t  o f  t he  
defendant t o  appoint  more than one 
a t to rney  . 

(2)  Quest ion - Do offenses such as 
t r a f f i c  offenses appealed t o  c i r -  
c u i t  cour t ,  o r  o the r  minor  charges 
which u s u a l l y  r e s u l t  i n  a f i n e  
smal ler  than an a t t o r n e v ' s  f e e  
qua1 i f y  f o r  appointmentw o f  counsel? 

Answer - The Un i ted  States Supreme 
Court has determined an i n d i g e n t '  s  

(Continued On Page 1 3 )  



Court News Page 13 

ATTORNEY GENERAL OPINIONS 
(Continued From Page 1 2 )  

r i g h t  t o  appointed counsel e x i s t s  
when t h e  l i t i g a n t  may l o s e  h i s  per- 
sonal l i b e r t y  i f  he loses  t h e  l i t i- 
g a t i o n  ( c i t a t i o n s  omit ted)  . The 
r i g h t  t o  counsel i s  appl i c a b l e  f o r  
any of fense,  whether c l a s s i f i e d  as 
pe t t y ,  misdemeanor o r  fe lony where 
c o n v i c t i o n  may r e s u l t  i n  t he  l o s s  
o f  l i b e r t y .  However, i n  most m i -  
nor  misdemeanors, counsel f o r  t he  
accused i s  n o t  necessary if there  
i s  an understanding t h a t  a j a i l  
sentence w i l l  n o t  be imposed. Here, 
too, appointment o f  counsel i s  
w i t h i n  t h e  d i s c r e t i o n  o f  t he  judges 
and should be determined on a case- 
by-case basis.  

I c a p i t a l  f e l o n i e s ,  i n c l u d i n g  hab i tua l  o f f e n -  
der  cases, should n o t  be considered "post-  
conviction proceedings" f o r  purposes o f  ad- 
d i  t i o n a l  compensation under Sect ion 15-12- 
23, su ra ,  the  sentencing proceedings i n  
c a p i t a  -e cases should be t r e a t e d  as separate 
proceedings f o r  f e e  purposes. 

W i  tness Subpoena Fees And Addi ti onal 

Defendant Fees Considered "Serv ice"  Fees 

I n  an op in ion  t o  A l l e n  L. Tapley dated 
June 11, 1982, t he  At to rney  General s t a t e d  
t h a t  wi tness subpoena fees  i n  c i v i l  and 
c r i m i n a l  cases c o l l e c t e d  pursuant  t o  Sec- 

(3)  Quest ion  - May sentencing be consi -  
dered a pos t - conv i c t i on  proceeding 
f o r  which a separate a t t o r n e y ' s  f e e  
i s  au thor ized under Sect ion 15-12- 
23, Code o f  Alabama 1975? 

Answer - Post -conv ic t ion  proceed- 
i ngs  means a habeas corpus o r  coram 
nob is  proceeding. An a t to rney  ap- 
po in ted  as counsel f o r  an i n d i g e n t  
defendant cannot rece i ve  post-con- 
v i c t i o n  proceeding fees f o r  t he  
sentencing proceeding. However, 
an except ion t o  t h i s  r u l e  e x i s t s  i n  
c a p i t a l  cases. Therefore, i t  i s  
the  op in ion  o f  t he  At to rney  General 
t h a t  sentence proceedings i n  non- 

t i o n  12-19-74(a) and Sect ion  12-19-171(c) 
respec t i ve l y ,  a re  issuance fees  r a t h e r  than 
execut ion fees.  Based on the  f a c t  t h a t  
these fees are assessed t o  de f ray  the  ad- 
m i n i  s t r a t i  ve expense i n c u r r e d  i n  processing 
the  subpoena, the  At to rney  General s t a t e d  
t h a t  these fees  should be p a i d  upon i ssu -  
ance, even when the  p a r t y  request ing  t h e  
subpoenas o r  h i s  a t t o r n e y  in tends ' t o  make 
serv ice .  The s o l e  except ion  where payment 
o f  these fees would be defer red ,  being i n  
cases i n v o l v i n g  indigency. 

I n  add i t i on ,  t h e  At to rney  General he ld  
t h a t  t h e  $5.00 m u l t i p l e  defendant se rv i ce  
f e e  au thor ized under Sect ion  12-19-73 
should be c o l l e c t e d  f o r  each a d d i t i o n a l  de- 
fendant  "even i n  those instances i n  which a 
p a r t y ' s  a t to rney  o r  someone he requests i s  
designated by t h e  c o u r t  t o  serve process".  

C h i l d  Support - Garnishment Of 

S ta te  Employee ' s Sal a r y  

I n  an op in ion  issued t o  Dr. Rex K. Rainer,  
D i r e c t o r  o f  t he  Finance Department, t he  
At to rney  General has again s t a t e d  t h a t  Sec- 
t i o n s  6-6-490 through 6-6-493, Code o f  Ala-  
bama 1975, do n o t  expand the  scope o f  gar- 
nishment t o  i nc lude  c h i l d  support  payments 
which are  n o t  y e t  i n  arrears.  Th i s  op in ion  
i s  i n  keeping w i t h  an e a r l i e r  one o f  November 
25, 1981. O f  course, e a r l i e r ,  i n  an o p i n i o n  
dated March 3, 1982, the  At to rney  General 
opined t h a t  the  above c i t e d  - Code sec t i ons  
pe rm i t  a s t a t e  employee's wages t o  be gar- 
n ished f o r  c h i l d  support  payments which a re  
i n  a r rears ,  and . fo r  the a t t o r n e  ' s  fees, if 2 (Contznued On Page I I 
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awarded by the cour t ,  where the  o b l i g o r  
has been found t o  be i n  contempt o f  cour t .  
See May, 1982, Court News, Page 14. This  
l a t e s t  op in ion  i s  dated J u l y  30, 1982. 

Juveni l e  Probat ion O f f  i c e r s l  

Deputy S h e r i f f s  

I n  an op in ion  dated J u l y  30, 1982, the  
At torney General has determined t h a t  t he  
Deputy Sher i f f  and j u v e n i l e  p robat ion  o f -  
f i c e r  of Dale County who are both seeking 
e l e c t i o n  t o  a county o f f i c e ,  must r e s i g n  
o r  take leaves of absence dur ing  t h e i r  
candidacy. 

Ac t  No. 698, Acts o f  Alabama 1973, page 
1047, p r o h i b i t s  employees of Dale County 
from being candidates " f o r  nominat ion o r  
e l e c t i o n  t o  any p u b l i c  off ice..  .". The 
At torney General determined t h a t  both the  
Deputy S h e r i f f  and the  juven i  1 e probat ion  
o f f i c e r  f a l l  w i t h i n  the  d e f i n i t i o n  o f  "em- 
ployee" under the  Act  and a re  the re fo re  
sub jec t  t o  t he  p r o h i b i t i o n  o f  t he  Act. 
However, the  op in ion  c i t e s  a p r i o r  op in ion  
dated A p r i l  26, 1979 t o  S h e r i f f  Beasor 0 .  
Walker, Tuscaloosa County, t h a t  s ta ted  
when a l o c a l  a c t  p r o h i b i t s  county employ- 
ees f rom seeking p u b l i c  o f f i c e ,  such em- 
ployees may be granted a leave o f  absence 
f o r  t h e  purpose o f  seeking e l e c t i o n .  I f  
such a leave o f  absence i s  n o t  granted, 
t h e  employee must terminate h i s  o r  her  

Page 14 

employment t o  seek county of f ice.  ,e 
This op in ion  f u r t h e r  determined t h a t  

t i o n  o f f i c e r  a re  e n t i t l e d  t o  rece ive  over- 
@ both the  Deputy S h e r i f f  and j u v e n i l e  proba- 

t ime pay o r  cornpensatory leave under Sect ion 
36-21-4.1, Code o f  A1 abama 1975. Pursuant 
t o  t h i s  sect ion,  i f  e i t h e r  employee decides 
t o  rece i ve  over t ime pay, the county must 
pay him a lump sum payment w i t h  h i s  compen- 
s a t i o n  f o r  the  nex t  succeeding pay per iod.  
If e i t h e r  e l e c t s  t o  take compensatory time, 
he must take t h a t  t ime a f t e r  h i s  leave o f  
absence has expired. He may n o t  take t h a t  
t ime du r ing  h i s  leave o f  absence. 

Con tempt Proceedings 

Under Rule 37, ARCP 

I n  an op in ion  dated September 1, 1982, 
t he  At to rney  General reversed an op in ion  
issued May 10, 1982, which had he ld  t h a t  an 
a d d i t i o n a l  f i l i n g  fee  i s  requ i red  when a 
judgment c r e d i t o r  f i l e s  a motion request ing  
a defendant be he ld  i n  contempt o f  c o u r t  
f o r  f a i l u r e  t o  answer post-  judgment i n t e r -  
roga to r i es  o r  f o r  f a i l i n g  t o  appear a t  a 
post-judgment depos i t ion .  

The p r i o r  op in ion  was based upon Opinion 
No. 28 o f  t h e  Clerk o f  the  Supreme Court, 
bu t  s h o r t l y  a f t e r  t h i s  op in ion  was released, 
Optnion No. 28 was over ru led  by the  Clerk 
i n  Opinion No. 39. The At to rney  General, 
fo l low ing t h i s  l a t t e r  op in ion  o f  t he  Clerk, 
now concludes t h a t  there  i s  no f i l i n g  fee 
f o r  post-judgment contempt proceedings pur-  
suant t o  Rule 38, Alabania Rules o f  C i v i l  
Procedure. 

MISCELLANEOUS LEGAL NOTES 

Post ing Not ice I n  E v i c t i o n  

Proceedi nqs Uncons t i t u t i ona l  

I n  a 6-3 opin ion,  the  Un i ted  States Su- 
preme Court has he ld  t h a t  pos t ing  n o t i c e  o f  
e v t c t i o n  on the  premises a f t e r  a t tempt ing  
and f a i l f n g  t o  complete personal and sub- 
s t i t u t e d  se rv i ce  i s  inadequate t o  meet the  

(Continued On Page 1 5 )  
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minimum standards of due process requ i red  
by t h e  C o n s t i t u t i o n  , "where an inexpensive 
and e f f i c i e n t  mechanism such as mai l  ser- 
v i c e  i s  a v a i l a b l e  t o  enhance the  r e l i a b i l -  
i ty o f  an otherwise u n r e l i a b l e  n o t i c e  pro- 

8 
cedure," Greene v. Lindsey, No. 81-341, 50 
U.S.L.W. 4483 (U.S. Sup.Ct., May 17, 1982). 

The m a j o r i t y  op in ion  s t a r t s  w i t h  t he  
premise t h a t  t h e  pr imary  mandate o f  due 
process i s  the  r i g h t  t o  be heard and the, 
" r i g h t  t o  be heard has l i t t l e  r e a l i t y  o r  
wor th unless one i s  informed t h a t  the  mat- 
t e r  i s  pending and can choose f o r  h imse l f  
whether t o  appear o r  d e f a u l t ,  acquiesce o r  
consent," Mu1 l ane  v. Centra l    an over Bank 
and T rus t  t o . ,  339 U.S. 306, 314 (1950), 
c i t e d  i n  Greene 4484. The Court  then 
t e s t s  pos t i ng  aga ins t  t he  c o n s t i t u t i o n a l  
standard as s e t  f o r t h  i n  Mul lane: "Not ice 
must be reasonably ca l cu la ted ,  under a1 1  
t h e  circumstances, t o  appr ise  i n t e r e s t e d  
p a r t i e s  o f  t he  pendency o f  t h e  a c t i o n  and 
a f f o r d  them an o p p o r t u n i t y  t o  present  . . 
t h e i r  ob jec t ions , "  M u l l a G ,  id,, c i t e d  i n  
Greene. i d .  

The Court  disposed o f  t h e  argument t h a t  
s ince an e v i c t i o n  a c t i o n  i s  an i n  rem pro- 
ceeding and n o t  an i n  ersonam proceeding ag-- process may be serve y post ing,  by s t a t -  
i n g  t h a t  defendants had been depr ived o f  a  
s i g n i f i c a n t  i n t e r e s t  i n  p rope r t y  and i n  
l i g h t  o f  t h i s  d e p r i v a t i o n  i t  i s  n o t  su f -  
f i c i e n t  t o  r e c i t e  t h a t  n o t i c e  served "upon 

the  t h i n g  i t s e l f  i s  s u f f i c i e n t . "  " S u f f i -  
c iency  o f  not ice,"  sa id  t he  Court, "must be 
tes ted  w i t h  reference t o  i t s  a b i l i t y  t o  i n -  
form people o f  the  pendency of proceedings 
t h a t  a f f e c t  t h e i r  i n t e r e s t s  ... . Merely 
pos t i ng  n o t i c e  on an apartment door does 
no t  s a t i s f y  minimum standards o f  due pro- 
cess. I n  a  s i g n i f i c a n t  number o f  i ns tanc -  
es, r e l i a n c e  on post ing. .  . r e s u l t s  i n  a  f a i l -  
u re  t o  p rov ide  ac tua l  n o t i c e  t o  the tenant  
concerned...". 

A d d i t i o n a l l y ,  t h e  Cour t  r e j e c t e d  an a r -  
gument t h a t  the p a r t i c u l a r  s t a t u t e  i nvo l ved  
(a Kentucky s t a t u t e )  i s  n o t  o f f e n s i v e  i n  
i t s  u l t i m a t e  re1 iance on pos t i ng  because 
pos t i ng  i s  used (under t he  s t a t u t e )  as a  
method o f  serv ice ,  " . . .only as a  l a s t  r e -  
s o r t . "  Not ing  t h a t  o f t e n  t imes tenants a re  
n o t  a t  home the  Court  s ta ted ,  ". . .The f a i l -  
u r e  t o  e f f e c t  personal se rv i ce  on the  f i r s t  
v i s i t  h a r d l y  suggests t h a t  t he  tenant  has 
abandoned h i s  i n t e r e s t  ... Not ice  by ma i l  i n  
t he  circumstances of t h i s  case would s u r e l y  
go a  long  way toward p rov id ing  the  c o n s t i -  
t u t i o n a l  l y  requ i red  assurance t h a t  the  s t a t e  
has n o t  a l lowed i t s  power t o  be invoked a- 
g a i n s t  a  person who has had no o p p o r t u n i t y  
t o  present  a  defense desp i te  a  con t i nu ing  
i n t e r e s t  i n  the  r e s o l u t i o n  of the  cont ro -  
versy." Greene a t  4485-86. 

Thus, i t  would appear t h a t  t he  ho ld ing  
i n  t h i s  case d i r e c t l y  i n v a l i d a t e s  p r o v i -  
s ions o f  Alabama s t a t u t e s  found i n  Sect ions 
6-6-332 and 35-9-82, Code of Alabama 1975. 
Sect ion 6-6-332, supra, s p e c i f i c a l l y  pro- 
v ides t h a t  i t  i s  s u f f i c i e n t  t o  leave a  copy 
of t he  c o u r t ' s  n o t i c e  of an unlawfu l  de ta in -  
e r  compla int  and proceeding a t  the defen- 
dant ' s ,  "...usual p lace  of abode." Sec t ion  
35-9-82, supra, (Sanderson Act  proceedings) 
a l so  prov ides f o r  se rv ing  t h a t  w r i t  o f  pos- 
session by l eav ing  i t  a t  t h e  defendant 's  
usual p lace  o f  abode. I t  i s  t h e r e f o r e  r e -  
commended t h a t  t he  cour ts  n o t i f y  the  sher- 
i f f ' s  departments o r  o t h e r  au thor ized  pro-  
cess servers t h a t  n o t i c e s  o f  e v i c t i o n  under 
the r e g u l a r  unlawful  de ta ine r  p rov i s i ons  o r  
those commonly known as "Sanderson" pro-  
ceedings should be pe rsona l l y  served on the  
defendant(s)  as prov ided i n  Rule 4 ( c ) ( l ) ,  
A.R.C.P., o r  re tu rned  " n o t  found". O f  
course, se rv i ce  by c e r t i f i e d  ma i l  may be 
i n i t i a l l y  requested i n  these ac t i ons  as pro-  

(Continued On Page 1.6) 
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vided i n  Rule 4 . l ( c ) ( l ) ,  A.R.C.P:, o r  they 
may be served by c e r t i f i e d  mai l  ~f personal 
serv ice i s  no t  e f fec ted  i n i t i a l l y .  Please 
note t h a t  forms C-59 and C-61, the com- 
p l a i n t  and summons, used i n  these proceed- 
ings, respect ive ly ,  contain the standard 
i n s t r u c t i o n s  f o r  personal serv ice  o r  ser- 
v i ce  by c e r t i f i e d  ma i l .  Since no reference 
i s  made t o  e f f e c t i n g  serv ice  by merely 
1  eaving a t  the  p lace o f  residence, no 
changes are contemplated i n  these forms a t  
t h i s  t ime. 

ALABAMA J U D I C I A L  INQUIRY COMMISSION 
SYNOPSES OF AD IVSORY OPINIONS 

Below are  synopses 82-158 and 82-159 
r e c e n t l y  issued by the J u d i c i a l  I n q u i r y  
Commission: 

SYNOPSIS 82-158--May a  judge serve on a  
church "bond c o m i  t t e e "  f o r  the  purpose 
o f  r e c e i v i n s  proceeds of bond.sales and 

Canons of J u d i c i a l  Ethics, a  judge i s  p 
m i t t e d  t o  p a r t i c i p a t e  i n  c e r t a i n  c i v i c  
c h a r i t a b l e  and r e l i g i o u s  a c t i v i t i e s .  i t  @ 
the op in ion of the Commission t h a t  a judge 
may s e w e  on a church committee which r e -  
ceives and deposits funds as long as the 
c ~ n m l t t e e  does no t  i n  any way p a r t i c i p a t e  I n  
i n  the  s o l i c i t a t i o n  of those funds. 

SYNOPSIS 82-195--It i s  permiss ib le  f o r  a  
d i s t r i c t  cou r t  judge, who i s  a  candidate 
f o r  c i r c u i t  c o u r t  judge, t o  accept campaign 
con t r i bu t ions  from a bonding company o r  a  
major stockholder I n  a  bonding company which 
does business i n  the  c i r c u i t  and d i s t r i c t  
cour ts?  

OPINION--It i s  the  op in ion of the  Commis- 
s ion  t h a t  the Alabama Canons o f  J u d i c i a l  
Eth ics do no t  p r o h i b i t  such campaign con- 
t r i b u t i o n s ;  however, a  candidate f o r  j u d i -  
c i a l  o f f i ce  should be ever mindful  o f  
Canons 7B( l ) ( c ) ,  1, 2A and 2C. 

Thanks to you 
- 8  

it works ... 
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depos i t ing  Said proceeds i n  a  church bond 
account? The .iudse d i d  n o t  and w i l l  n o t  - - 
p a r t i c i p a t e  i n  any bond sale o r  s o l i c i t a -  
ti on o f  t h e  money. 

OPINION--Under Canon 50 o f  the  Alabama 
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