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Executive Department, Nov, 16, 1824

Gentlemen of the Senate,

and of the House of Representatives:

Assembled to consult for the public welfare, our first attention 1s

appropriately invited to the contemplation of our public blessings. Among these
is that ﬁravalange of health whiich it has pleased Providence to dispense during
the current year, and which claims, in return, our grateful devotion. Our labour
if not rewarded with profusion, has at least been attended with plenty. We are
glso surrounded by the most gratifying evidence of improvement in the spcial and
individual condition of our people. A favourabRe change 1s moreover in progress, in
regard to our pecuniary difficulties; among which may be classed thﬂqg;ievons debt
which lately held under an almost dmredeemable mortgage, so great a portion of our
lands, and kept in check so much useful improvement. Byt the repeated beneficence
of our national government it 4s now in the power of every man to %6 obtain an advan-
tageous relesse from this debt. The proffered boon should be embraced by all. as
an act of general enfranchisement.

While we contemplate our national prosperity, and the valuable

privileges dispensed under our happy system, the example of which 1s now operating

with such imposing influence in other and remote countriles, an occasion is pra;
sented, to which none simllar has ever happened, and probably never may, in which

are associated the most Interesting recolections of our revolutionary history: aﬁd on
which you will indulge me in offering you my congratulations., It 4s the honour and
fellcity which thls nation enjoys in embracing within its hospitable bosom that
illustrious veteran stranger, whose early and constant friendship for American, and
for general liberty, and whose seasonable aid entitled him to our venemation as one of
the foumers of the republic. The demonstrations of grateful respect elicited by the re
appearance of La Fayette on the early theatre of his dangers and triumphs, do not

less truly repfesent the feelings of the people of this junior state. And although
our remote situation may deny us, in common with some of our sister states, the

honour and gratification of a particular visit from this generous benefactor of 6ur
country; yet we may observe with the most confident assurance, that the same sen-
timents of affection animate every comrmunity, however new and remote, which is en-
circled by that empire of 11bérty which was one of the dearest objects of his toils,

and will ever be one of the brightest ensigns of his glory.




In recalling our reflections from the enlarged scale of national sentiment, to
the more limited sphere of our own legislative powers, we find there a sufficient field
of operation, for the most profound statesman and the purest patriot. Oyr state in-
stitutions are now receiving their first impulses. It is important that these should
be directed by a correcet and liberal pelicy; their early errors and virtues become alike
familiarized by habit, or tolerated from reasons of necessity.

The concerns of the State Univeristy will be fully detailed to you in the report
of the Trustees, at their approaching session., The perfecting and the investments of
the endowments of the institution, are the principal imtermsk obJefta that can dbe ef-
fected until the location of 4ts site shall have been defermined. This last 1z a nmatter
purely within the discretion of the legislature. I will only remark that the woighty
subjects set apart by the constitution :;rthe next session, seem to require this toc be
acted upon before, or postponed until after that period; to avoid the evil effects of
blending together questions that ought to be weighed distinctly on their seversl merits.
The titles to the lands conferred by Congress have been perfected by grant in the name
of the Corporation.

It 1c deemed unnecessary at present to suggest anything in relation to the farther
investment of the college funds: the provision already made by law will suffice for
such portion of the proceeds of the lands as will probably be realized within the present
and succeeding years.

Pursuant to the 2d section of the act establishing the State Bank and according to
an ordinance of the Board of Trustees conformably thereto, the sum of $39,667, 31,
being the unexpended proceeds of these lande received into the Treasury, 1o now ready,
and may be considered as virtually converted into Btate stock bearing an interest of
8ix per cent per annum, payable half yearly to the corporation for the support of ths

institutbon, This Justly appreciated fund i1s liable to no casualties short of the

dissolution of the government, Its improvement-its permanent security - and its

faithful application to the purposes of the grant, are all enjoined by the express letter
of the constitution of the state, as well as the terms of the act of investment, This
stipulation has for its guarantees the falth and credit of the state, and the whole ;

of 1ts productive resources, and also the conscience of every succeeding legislature,
that shall act under oath to respect the constitutdan., To question these securities

would be a reflection on the honour and good faith of our own government and




people - reflection which the wary capitalists of a remote sister state have in
a récent similar negotiation' shown themselves unwilling to make egainst us,
Although at a former session (in the year 1821) when the present facilities were
not fully anticipated, I submitted the idea of o different alternative,(and the |
only other feasidle one which has been présented to view since that peried,) of
converting these fulbds into a similar stock of the national gofernment: yet the
comparative disadvantage of that plan will de obvious, when we consider the losa
by exchange, béth in the money and stock~markets,- the axpense and rick of trans-
mission,and the shortness of the periods of redomption of all the United States stocks:
to say nothing of the drain of our monied capital, and other effects on our circula-
ting medium,
The three percent. fund so far as the state was entitled, up to the last settlei
ment thereof at the Treasury of the United States amounting to $31,711,01, has
bsen obtained. This ,sum, together with the unezpectad proceeds of the Cahawba lots
and University lands, amount to $109, 213. 819/#. Thsse funds being applicable as
capital of the State Bank: and more than one hundred thousand dollars thereof being
ascertalned on the 11th day of June last to be in the .Treaaury, it became the duty
of the Goyarnor. in obedience 46 the 20th section of the act incorporating the in-
stitution, to convene the President and Directors for the puepose of carrying the act
into effect.. They were accordingly called topether, at this place on the second dqr
of July last. I hope to be able within a few days to lay before you a report of the
prodeedings of that body. ;
Pursuant to the authorlty given to the Governor and Commissioners, by the E&th
section of the same act, a loan of one hundred thousand dollars has been obtained
on behalf of the atate; for which certificates of §tate48tock have been issued at
per, bearing the interest of six percent per annum, payable half yearly at the Phoendx
Bank in the city of ¥ew York -- Tge principal to be paid at the expiration of ten yem
at the Bank of the State of Alabama. This loan has been received in specle of the
United States coin.

The prticulars of this negotiation, with such provisions as may be deemed

necessary for its punctual observance, will be the subject of a future communitation,




k.

The monies applicable as capital of the Bank of the State, derived from
the sources mentioned amount to $209,213.81 3/k, subject to some deduction for
expense, The other materials necessary having also been procured by the Cor-
poration through their President, it may be expected to commence its operations
within a few days. This small commencing capital may be progressively enlarged
from the same and other public sources, without interfering with the current de~
mands of the state, during the present or any subsequent year,

In giving useful effect to this Institution, and in regarding with scrupu-
lous good faith the engagements connected with the funds composing its capital,
much is expected from the Representatives of a Just and enlightened people, who
are its guardians. Profit to the revenues of the State should ever be estimated
as only a secondary object of its creation., The more important purposes of maine-
taining a sound and wholesome currency, and of furnishing a safe and regularly
productive depository of such public funds as are entrusted to the State, to be
applied with fidelity to their destined objects, for the benefit of our present
and future population, These should ever be regarded as the cardinal ends of its
being,

An instrument has been received and placed on the files of this Department,
executed by the President and Directops of the Planters' and Merchants!' Bank
of Huntsville, and by a majority of the Stock-holders, according itc the form pre-

scribed by the fifth section of an act of last session for amending the Charter

*
of that Bank, and for the speedy resumption of specie payments thereby; which

instrument gives assent to the four preceding sections of the act, as a part of

the Charter, By these sections it was required that specie payments be resumed
and continued from the first day of August, in default whereof (to appear by the
protest of one of its notes by a Notary Public) the Governor is authorized to

issue his Proclamation dissolving the Charter, The fact of the execution of this
instrument, together with the receipt of an expose of the condition of the Bank ac-

companying the same was made known by Proclamation, And the writ of Quo Warranto

has been dismissed at the cost of the Corporation, agreeably to the requirements
of the said fifth section, It is well understood that only a partial resumption
of specie payments has taken place, and the Proclamation annulling the Charter,

only awaits the document required by the act.
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The law of last session relating to Escheats has gone but partially into
operation, The Judges of the County Courts to whom the act had offered the ap=-
pointment of Escheater, have with very few exceptions declined that additional
office, Not being possessed of satisfactory information of siitable persons~
disposed to accept Executive appointments to fill the vacgncies, most of them
remain unsupplied. The principal reasons assigned for this general reluctance,
is the unwillingness to enter with security into the official bond required, in a
large sum without the prospect of certain emolument, Several of the Judges ex-
press a disposition to resign thelr existing offices as troublesome without
sufficient compensation.

To give the act its desired effect, a change in regard to the office of
Escheator will be necessary. This change may be effected by annexing the duties
of Escheator to those of the Judges of the County Courts, ex-officio, and under
the same official sanctions. The Solicitors may also be made to render useful
service within their Circuits in ascertaining and prosecuting claims under the
laws of Escheat and forfeiture.

. In some Counties there appear not to be sufficient inducements connected
with the office of Judge of the Countj Court to elicit the services of persons
well qualified., In other Counties ‘he compensation appears sufficiently inviting,
Some important duties are entrusted to this class of officérs, particularly in
regard to the Estates of deceased perscns and the rights of Orphans, which require
the office to be placed on such footiﬁg as will ensure a constant ms well as
faithful discharge of duty. Connected with this subject is the extraordinary late
itude which our law allows to Executors and Administrators; their exeaptiion from

1liability on their pleadings, the ex~parte manner of their settlements, and the

facility of declaring Estates in their hands insolvent, with the consequences of
this to Creditors. There are features in our law deserving revision.

When a vacancy occurs in the office of Sheriff, no person is qualified under
our existing laws to perform the duties, however great the emergency, until a com-
mission is received from the Executive, filling the vacancy. This has been pro~
ductive of inconvenience and it is not difficult to imagine cases in which much
mischief may ensue in remote Counties from the Seat of Govermgent. This may
be remedied by requiring the Corecner or some other officer to perform the duties

ugtil the vacancy is supplied,
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The responsibilities of Sheriffs appear not to be sufficient to insure
the punctual holding and returning of elections. Instances have occurred
wherein Sherlffs under Executive appointménts, have falled to hold the election

for a successor, at the "next general election" after their g pointments, and to

return such election after holding the same, subjecting the public to the delay
and inconvenience necessary to the correction of the omission, It also may, and
often d§es happen in these elections of a Sheriff to fill a vacancy, that the
officer holding the election is himself a Candidate for the office, An impartial
exercise of this duty would be better secured, by entruaﬁing‘it in other hands,

Both in the case of Sheriffs and Clerks, it is believed, that instances of
irregularity have occurred, by the incumbent appeinted by the Executive in the
cne case, and by the Judge in the other, holding his office over the succeede
ing General Election. These may require a statute, legalizing the acts performed
wlthout the peried preécribed by the Constitution, There is also another class
of cases where similar irregularities have happened, and wiich may deserve like
notice. In the Counties established since the adoption of the Constitution, the
first election of their County officers took place at special poriocds different
from the time of any General Election, and from necessity their constitutional
terms of service expired a fraction‘of a year before or after the time of the
General Election. In some of these Countios the officers thus elected, continued
their duties during the fraction of time after, and in others they ceased so
much short of the termination of their periods,

The next session of the legislature being designated in the constitution
as a period when our judiciary may be farther improved, it may now be a season-
able time to provide for obtaining the best assistance in digesting and preparing
such amehdmenta in the system as may be deemed advisable, to be reported to the
legislature at the next session, This task might be ably executed by the Judges
of the Supreme Court or by such other qualified committee as the legislature may
in their wisdom select. In either case it weuld be necessary to provide a suit-
able compensation for this service.

Among the matters vhich may be considered proper subjects for refersnce and
amendment, are those obvious defects in our jﬁdicial practice, which tend so ma=-
terially to impede the administration of justice. The course of proceeding in our
courts should be regulated with no other view than to the correct and speedy at~
tainment of justice,=-everything unnessary to this should be lopped from the
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system, However sacred the English judicial axd political code had been render-
ed by the sanction of long experience, and by the bountiful encomiums upon it,
which the student meets with all over the elementary treatises on law and govern—
ment, we all unite in appreciating the advantages effected by our political change;

and some improvements in the system of jurisprudence elsc, while we retain a ser-

vile adherence to many errors in the judicial practice of England, It is unneces—
sary to notice the gradual process by which this practice bad grown up in that
country, and with it other appendages which render a change there, impractica-
ble, The mere formality of pleading requires a distinct class of legal pPro=
fessors, By this division of study and labour,and these continued long and ine
tensely, something like perfection is attained, The multiplication and the
support. of these professors accords with the policy of that government, as does
the encouragement of many other brahches, in order to furnish employment for in-
dustry end talents. In all these respects a different policy prevails here, and
necessarily a different capecity existe, Por it will be no reflection on our
ablest barristers to say that they:are not, nor can they be perfectly versed in
the complicated system of English pleading. Indéedy tosay they were s0, would be
a much greater reflectlon, implying a neglect of other studies of infinitely more
value, But we need not only advert to the numerous instances in which causes are
thrown out of Court by reason of imperfections in the pleading, Even in owr
highest appelate Court, established through great caution to protect the rights of
our citizens from the possible errors of a single judge in the hurry of the cire
cuite—a tribunal where we should expect great legal and constitutional principles
to be investigated and settled-—even here, we find a vast proportion of the cases
depending, and ultimutely .determined, not on their merits, but on technical
questions of form, Much of the valuable time of this enlightened bench is re-
quired, noﬁ to do Justice between the parties, but to determine which has the
most skilled advocate in special pleading,

To correct this grievance no innovation is wished, nor is any necessary in
the principles, nor in the essential forms, We have to do little more than ﬁo
imitate the example of several of our respectable neightoring states, in which
queétions of form never reach beyond the threshold of a controversy, There,
certainly they should end. Actions and pleas may retain their present denomina=
tions and uses, but with such precision of form only as will fully apprize the

adverse party of the matters alledged, and form a bar to subsequent claims

grounded on the same cause, These are the only rational purposes of pleading,

o
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‘American ownership of the slaves taken on board, (originally eighty-four in numbe’r_)

~ they were decreed to be restored to the importers. Being since apprized that

8.

The auffioienéy of any of the pleadings to answer these purposes, may safely be
left to the conclusive detormination of the Court, on motion. The proper
amendments being made instanter, or at such times and on such terms as may be
deemed reasonable. When a cause has reached a final judgment, (both parties
appearing) all objections, both to form and substance not being previously made
matter of special objection, should be waived. This is practically the course
observed, as is understood, in North and South Carolina, and to a great extent in
the state of Pennsylvania;--probably other examples might be added to the list.
This will at least excuse the suggestion I have felt it my duty to make, from the
charge of aiming at innovation.

The frequent escapes of oriminals, require a more rigid system of accoun=
tabllity for officers charged with their custody. A very efficacious remedy
has elsewhere been found in requiring a prosecution to be instituted against the
officer in every case of escape, compelling him to show his grounds of exculpatione
In the cases of African slaves lately pending in the Supreme Court of the United
States, the two vessels, Marino and Louisa, have been condemned, and the slaves
taken on board the same (originally twenty-five in number) have been finally
decreed to remain subject to the laws of this state for their disposition. Ap=-
plication has been made to the judge of the Federal District Court, in behalf
of the state for possession of these slaves under the decree, to be delivered to
the agent of the state, for disposition according to law. This application -ma,y be
expected as a matter of course to be granted at the approaching session of that
Courte A

In the remaining case of the schoonmer Constitution, that vessel has also

been condemned; but a sufficlent evidence not-having been adduced, proving the

evidence can be obtained, proving this fact, and being also advised from respedtod
legal sources, that the state not being a party of record in the cause, was not
precluded by the decision, from filing an original 1ibel, and having thp slaves,
seized thereon; provided this were effected before the actual restoration under
the decree has placed them without our jurisdioction.

With this .?nfomtion and advice, I instructed the Attorney General to cause
a libel to be filed in the District Federal Court, and to obtain, as of course =
the Juige's ord;r of seizure. The 1libel has been accordingly filed, and a quasi

order of seizure granted, under which the property nav remains.
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Having proceeded thus far in attending to their cases, without any express
authority from the legislature; having also employed counsel, to aid the prose-
cuting attorney of th"e Uni‘t;.ed States; 8o far as concerned the interest of this
state; I nai. refer it to your discretion, to determine whether the claim of
the state to these remaining slaves, (of the Constitution) shall be further prose
ecuted or not. I submit to you the report of Mr. Kelly, for whose services as an
attorney in the dases, while pending in the Federal Supreme Court, the state is

much indebted. By a communication from the Governor of the state of Georgia, the

running of the divisional lim betwwen the two states has been urged. No pro-

vision having been made on the part of this state for the appointment of com-
missioners to attend to that work, it has been deferred until the legislature
shall have acted on the subject.

Another executive communication fram the same state has been received,
accompanied by a resolution for amending the comstitution of the United States.
There is herewith laid befoare you, together with a resolution of the legislature :
of the state of Maime disapproving this proposed amendmente

I also lay before you an executive communication from the state of Ohio, ao=
companying resolutions of the legislature of that state, proposing to the ?%-
consideration of the several states a plan for gradual emancipation and coliniza-
tion of slaves, on terms not infringing the rights of individuals.

A full return of the census, is expscted very soon to be ready for your
attention; the present being one of those sessions at which the apportionment
of senators and representatives 1s required by the oconstitution to be madee

The following appointments have been made to fill vacancies, occurring since
the last session, and now to be filled by the legislature.

Edward Kemnedy, to be Judge of the County Court of Clarke, in lieu, of
R. Lee, resigned.

G. W. Brame, to be Judge of the County Court of Perry, in lieu of George Co
King, resigned.

Joseph W. Fields, to be Judge of the County Court df Montgomery, in lieu ofﬁ‘
Peter Willlamson, resigned.

Joseph B. Eason, to be Judge of the County Court of Decatur, in lieu
of James B. Robinson, resignede.

James Saffold, to be Judge of the County Court of Dallas, in lieu of

Nathan Sargent, removed from the statee.
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Resignations have been received from the Judge of Autauga, Montgomafy,
Jackson and Butler counties so recently that it has not been deemed necessary
to fill the vacancies until the legislature should convense

Having now presented to view the several matters which appeared to me
deserve your attention; I have only to add the hope that a temper of mutal good
feeling may continue fo sooth the mutual labors of those concerned in the duties;
of owr aesaign,_and that these labors may be blessed with the fruits which char=
acterize good‘ wr:n'ks.

ISRAEL PICKENS.

(Senate Journal, 1824. pp. 5-12)

(House Journal, 1824. pp. 6-13)
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